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NATIONAL BANKS MAY CHARGE GREATER RATE OF 
INTEREST THAN STATE BANKS. 


The United States Supreme Court has decided that national banks, 
located in Georgia, may reserve a rate of interest on discounts greater 
than that permitted to banks organized under the laws of the state. The 
difference is not great, but there is a difference and it is in favor of the 
national banks. 

The difference is that a national bank may charge interest at the rate 
of 8% and may take such interest in advance, while.a Georgia State bank, 
although permitted to contract for interest at 8%, may not take such in- 
terest in advance. 

The result is that, if a national bank reserves interest at 8% in ad- 
vance, it is receiving interest amounting to $8.70 per year on every $100 
advanced to the borrower; anything more than $8 interest per year 
on $100 amounts to usury in the case of a state bank. 

The decision is Evans v. National Bank of Savannah and the opinion. 
written by Mr. Justice McReynolds, will be found among the legal de- 
cisions published in this number. Three of the learned justices dis- 
sented. 

The Federal laws provide that a national bank may charge interest 
at the rate allowed by the laws of the state wherein it is located. It is 
also provided that, if a different rate is limited for banks of issue or- 
ganized under state laws, that rate shall be permitted to national banks 
in such state. Section 5197 of the Revised Statutes expressly provides 
that “such interest may be taken in advance.” 

The laws of Georgia provide that interest may be contracted for 
at the rate of 8% per annum and no higher. And they expressly prohibit 
“any rate of interest greater than eight per centum per annum, either di- 
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rectly or indirectly by way of commission for advances, discount, ex- 
change, or by any contract or contrivance or device whatsoever.” 

It is perfectly clear that it is unlawful for a bank, organized under the 
laws of Georgia, to reserve 8% interest in advance. The question pre- 
sented was whether it amounted to usury for a national bank to do this. 
As stated, the prevailing opinion of the court was to the effect that the 
provision of R. S. Sec. 5197, allowing national banks to take interest in 
advance, controlled and that a national bank may do this even when the 
rate of interest contracted for is the highest permitted in the state where 
the bank is located. 

Being a decision of the Supreme Court of the United States, the rul- 
ing here made will hold in any state, which has an interest law similar to 
that of Georgia. That is to say, if the law of a state limits the rate of 
interest which banks may charge and does not permit them to reserve 
interest in advance at the highest allowable rate, national banks in that 
state may nevertheless charge the highest rate and take jt in advance. 


BANK LIABLE FOR PAYING PROCEEDS OF NOTE TO 
WRONG PERSON. 


There are times in banking transactions when a step must be taken 
and when the bank must exercise its judgment as to what step to take. 
There are other times when a bank may sit tight and await developments. 

When a situation arises, in which a bank is in doubt as to what move 
to make, and it is possible for the bank to avoid making the decision, 
sitting tight is the preferable method. 

Witness the decision of the California District Court of Appeals in 
Bell v. German-American Trust & Savings Bank, published herein on a 
subsequent page. This was a case where a bank had the choice of paying 
the proceeds of a note to either of two claimants. It paid the money to 
the one who seemed to be entitled to it, only to find out later that the other 
party was the rightful owner. As a result it was compelled to pay the 
amount ($2,655.76 and costs) over again to the party lawfully entitled. 

It came about this way. One Chester Bell delivered to the bank a 
note payable to Mary Bell. The note was not indorsed by the payee. 
The bank was informed that, while the note was payable to Mary Bell, 
who was the sister of Chester, it was the property of the latter. Mary 
Bell, it was explained, was merely a trustee. And the bank was instructed 
that, when collected, the proceeds should be credited to the account of 
Chester Bell. 
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A representative of the bank stated that it would be necessary to have 
the payee sign some paper of authorization. He wrote to her and she 
replied, claiming the note to be hers and demanding that the proceeds of 
the collection be sent to her in New York. 

The bank collected the note and, without notifying Chester Bell that 
his sister had made claim to the proceeds, paid them to her. Chester 
Bell brought suit against the bank and on the trial it was established 
that he owned the note. It was also established that the bank had notice 
of his claim of ownership. “Receiving the note under these conditions,” 
said the court, “the bank, in accounting for the collections to the nominal 
payee, without notice to the plaintiff (Chester Bell), acted at its peril. 
It may have concluded and believed that Mary A. Bell, the person named 
as payee, was entitled to the proceeds of the note, but there is no justifica- 
tion in the evidence for the contention that the plaintiff, or his agent, 
misled the bank, either by act or omission, or failed to disclose that the 
note was being deposited in plaintiff’s behalf. The failure of the bank to 
account to plaintiff for the collections made could only be justified by a 
showing that plaintiff was not entitled to the money.” 

If Mary Bell was a trustee for Chester Bell one would naturally 
think that the bank would be protected in paying the trustee, for cer- 
tainly a trustee is entitled to collect funds belonging to his beneficiary. 
Perhaps that is what the bank thought. But that is neither here nor 
there ; no question of this sort seems to have been raised. 


DODGING A CRIMINAL STATUTE. 


In Oklahoma there is a statute which prohibits a bank officer from 
borrowing money from his bank. Other states have the same or a 
similar statute. The penalties prescribed by the different statutes for 
violations of their provisions are more strict in some states than others. 
In Oklahoma it is a crime for an officer to borrow from his bank. 

The statute reads like this : It shall be unlawful for any active manag- 
ing officer of any bank organized or existing under the laws of this 
state to borrow, directly or indirectly, money from the bank with which 
he is connected ; and the officer * * * authorizing a loan to any such 
person, as well as the person receiving the same, shall be deemed guilty of 
a larceny of the amount borrowed.” 

The case of Ernst v. State, published herein among the legal deci- 
sions, tells the story of an unsuccessful attempt to hurdle this provision 
of the criminal law by disguising a loan to a bank’s cashier as a loan to an 
outside party. 
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The evidence showed that the cashier was the managing officer of 
the bank and in entire charge of the loans made by it. The cashier en- 
tered into an agreement with an associate, by which the latter was to 
borrow a sum of money from the bank for their joint use. The asso- 
ciate gave his notes to the bank for the amount borrowed and the cashier 
thereupon gave the associate his own note for one half of the sum. 

Perhaps the cashier was not aware of the fact that, in doing this, 
he was committing a crime. This would seem to be so from the fact 
that on one of the notes given by the associate to the bank there ap- 
peared in the handwriting of the cashier the following memorandum: 
“Half of joint money used by Ham and Ernst for Altus property, owed 
to Citizens’ Bank.” And on a note given by the cashier to his associate 
there was written: “Half of $250 note of J. R. Ham to Citizens’ Bank of 
even date.” 

Whatever may have been the state of the cashier’s mind in this regard, 
he was prosecuted under the statute. And he was convicted. What is 
more he was convicted upon the evidence supplied by his associate. 

On the appeal it was contended that the associate was an accomplice, 
whose uncorroborated testimony alone is not sufficient to convict. The 
court held that, since the statute applied to officers only, the associate had 
been guilty of no crime and was, therefore, not an accomplice. It fol- 
lowed that his testimony did not require corroboration. 

The only evidence offered by the cashier in his behalf was that 
which related to his previous good character as a man of integrity and 
honesty. And, on the question of his previous good character, there 
seems to have been no doubt. In spite of this his sentence of one year 
and one month was affirmed by the appellate court. 

On this point the court said: “It is true that the law offers a premium 
for previous good character in the way of generating a doubt of the guilt 
of one accused, where without such previous good character such doubt 
would not exist, and, where conviction follows, tends to lessen the penalty 
imposed ; but where the guilt of the defendant is clearly shown by un- 
denied facts and no defense, other than technical objections, is made by 
the defendant, as in this case, such previous good character cannot be 
used as a shield and work out an acquittal of the guilty defendant.” 


BY-LAW LIEN ON BANK STOCK NOT GOOD AGAINST 
PURCHASER WITHOUT NOTICE. 


In the case of Citizens’ Bank of Maxeys v. Bank of Penfield, a Geor- 
gia decision published in this issue, the Bank of Penfield became the 
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owner of five shares of the stock of the Citizens’ Bank. When the Bank 
of Penfield sought to have the shares transferred to its name on the 
books of the Citizens’ Bank the latter refused. 


The refusal was based on the ground that the Citizens’ Bank had a 
by-law under which it had a lien on shares of its stock for the amount 
of any debts owing to it from the stockholder. At the time of the sale 
of the stock to the Bank of Penfield the owner of the stock was indebted 
to the Citizens’ Bank. And the latter claimed that it was entitled, by 
virtue of its by-law lien, to have this indebtedness paid before transfer- 
ring the stock on its books and issuing a new certificate to the Bank of 
Penfield. 

With reference to a lien of this character created by a by-law it is 
settled that the lien is not binding on a purchaser who takes the stock 
without notice of the by-law. 

It was conceded that the only notice of the by-law given to the 
Bank of Penfield was that conveyed by the following words printed on 
the certificate: “transferable: only on the books of the corporation in 
person or by attorney on surrender of this certificate, in accordance with 
the by-laws of this bank.” The court decided that this did not constitute 
notice of the lien provided for in the by-laws and that the Bank of Pen- 
field was entitled to have the transfer made without regard to the Citi- 
zens’ claim against the original owner of the stock. 

In reaching its conclusion that the words printed on the certificate 
gave no notice of the bank’s lien, the court said: “Generally speaking, all 
corporations have by-laws requiring the transfer of stock on their books 
for the purpose of sending notice of meetings, paying dividends, voting 
and the like. It has no connection with a by-law lien and, therefore, 
does not suggest one or give notice of one. The case of Sylvester & 
Girard R. Co. v. Hoge, 129 Ga. 734, well illustrates the confusion that 
might arise by not requiring such a transfer, as was demanded in this 
case, on the books of the corporation. We see, therefore, that although 
by-laws requiring a transfer on the books of the corporation are reasonable 
and prudent, lest the corporation come to have two certificates out for 
the same stock and become involved in liability thereupon, the language 
‘transferable only on the books of the corporation in person or by at- 
torney on surrender of this certificate’ fails altogether to import notice of 
any by-law lien. 

“We come now to the last words of the language under considera- 
tion, to wit, ‘In accordance with the by-laws of this bank.’ These words, 
standing alone, are meaningless (except to direct attention to the fact 
that the bank has by-laws), and consequently, in order to be intelligently 
considered, must be reviewed in connection with the language that im- 
mediately precedes them, which language, we have seen, fails to make 
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mention of or import the existence of a by-law lien, but merely serves to 
show how a transfer of stock must be made. 

“To sum up the whole matter, the language appearing on the face 
of the certificates in question does not remotely suggest to a purchaser, 
or in any wise put him on notice, that the absolute ownership of the 
shares certified to by the corporation is to be limited by a lien thereon.” 

An illustration of the sort of statement, printed on stock certificates 
which will put a purchaser upon notice as to the existence of a by-law 
lien, is found in a California decision, Jennings v. Bank of California, 79 
Cal. 323. It was provided on the face of certificates of stock issued by 
the Bank of California that they should be transferable only on the 
books of the bank “after compliance with the conditions printed on its 
back.” On the back of each certificate there was a printed provision to 
the effect that no transfer should be made until the “payment of all in- 
debtedness due the bank by the person in whose name the stock stands 
on the books of the bank.” 

It was held that the purchaser of stock so inscribed took it subject to 
the prior right of the bank to the extent of any claims which it had against 
the record owner. 


BANK MAY PAY DEPOSIT TO MINOR WITHOUT RISK. 


When a financial! transaction results in a loss to someone and a bank 
has had anything to do with it, there is a natural tendency for the loser 
to seek to reimburse himself out of the funds of the bank. This is be- 
cause banks are held to a stricter degree of accountability than ordinary 
business concerns. And, then, if you get a judgment against a bank 
you are pretty certain of collecting it. 

About the limit in a demand of this kind is found in Smalley v. Cen- 
tral Trust & Savings Co., an Indiana case published herein among the 
legal decisions. 

Here a minor deposited money belonging to her in a bank. The 
money was drawn out on checks signed by her. And after she attained 
her majority she sued the bank for the whole amount, claiming that the 
bank acted wrongfully in paying the checks and that it should have held 
her money for her until she became of age. 

The minor was a married woman, more than 18 years of age but 
under 21. The amount which she deposited was $1,600. After making 
the deposit she signed a check in blank, which she gave to her 
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husband, with permission to fill in his name as payee and the amount of 
$160. The husband took the check to the drawee bank and had the 
president fill it out for $225, which amount he was thereupon paid by the 
bank. 

On a later occasion she gave her husband another check signed in 
blank and on this he drew out the entire balance and deposited it in another 
bank in his own name. She learned about this but made no objection 
and she had her pass book balanced, showing that the account had been 
closed out and received the two canceled checks without protest. 

A few months later her husband abandoned her, taking with him 
what was left of her money. Subsequently criminal proceedings were 
commenced against him. These proceedings were dropped upon his pay- 
ing to her the sum of $800 and she signed an agreement to the effect that 
she accepted that amount “in full satisfaction of any and all sums of 
money had and received from her.” This happened after she had arrived 
at the age of 21. 

Then, after all this, she brought suit against the bank, in which she 
had deposited the money, to recover the entire amount. Her theory was 
that the bank paid the money to her while she was under age at its peril. 

“It is the common practice of banking institutions,” said the court, 
“to accept the deposits of minors, sometimes of children, of their earn- 
ings, for Christmas savings, or for the purpose of accumulating for some 
other definite purpose, or as a means of training such depositors in hab- 
its of frugality. But if such deposits cannot be repaid to the minor de- 
positors until they have reached their majority, then such banking busi- 
ness must of necessity end, for banks cannot afford to assume the risk. 
Appellant must fail in her contention.” 

In its own words this is what the court held: “Where a minor is in 
absolute and lawful possession of money as her own property, whether 
from the proceeds of settlement with her guardian, as compensation for 
services rendered, or from any other lawful source, and puts it in a bank, 
or other place of safe-keeping, rather than to carry it on her person, she 
has a right to reclaim it at any time, even though she is yet a minor, 
and the person or institution so paying it to her assumes no risk in so 
doing.” 

It was further held that the receipt by the plaintiff of $800 from 
her husband “in full satisfaction” was a ratification of the payments, be- 
hind which she could not go. 

Some states, like New York, have a statutory provision permitting 
the repayment of deposits to minors. Every state should have such a 
provision. It frequently protects a bank from the expense of defending 
an unjust claim, such as the one made in the case under consideration, 
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QUALIFICATIONS OF EXECUTOR. 


Another argument in favor of the bank or trust company as executor 
is found in Kelley v. Beeson, a California decision, published in this 
number. 

A will offered for probate in the State of California named David 
Beeson as executor. At this time Beeson was a resident of Illinois, 
but he journeyed to California for the purpose of discharging his du- 
ties as executor and settling the estate. 

The widow of the testator, apparently, objected to having the ad- 
ministration left in his hands. She applied to the court for the appoint- 
ment of another party as administrator with the will annexed. Such an 
appointment is made where there is no executor, or where the executor 
named refuses to serve or is disqualified. The grounds on which she 
contended that Beeson was not qualified were first, that he was not a 
resident of California and second, that he had been discourteous to her 
and had refused to follow suggestions made by her as to the selection of 
an attorney. 

These objections were held not to be sufficient for withholding let- 
ters testamentary from Beeson. The widow also claimed that Beeson was 
incompetent by reason of want of integrity and understanding, but the 
court found that this objection was not supported by the evidence. 

The widow took an appeal from the court’s decision to issue letters 
to Beeson. The appellate court observed that the appeal was without 
merit and that it had delayed the settling up of the estate for at least a 
year. And it decided, not only that the issuance of letters to Beeson was 
proper, but that the widow should pay to him a penalty of one hundred 
dollars. 

This is one of those personal conflicts, which so often arise in the 
management of an estate by an individual, and which is obviated by the 
appointment of a corporation, with which personalities do not count. A 
bank or trust company is never open to the objections here raised. 





NATIONAL BANKS ALLOWED TO CHARGE 
HIGHER INTEREST THAN STATE BANKS. 


Evans v. National Bank of Sa United States Supreme Court, 4) 
Sup. Ct. 58. 


National banks in Georgia, under the statutes of that state 
and the United States, may take interest at the rate of 8% 
per annum and are entitled to collect such interest in advance, 
although state banks in Georgia may not take interest in ad- 
vance where result is to give them more than 8% per annum on 
the amount advanced. 


On a Writ of Certiorari to the Court of Appeals of the State 
of Georgia. 

Suit by S. F. Cooper and others, receivers of the Citizens’ & 
Screven County Bank, against the National Bank of Savannah. 
To review a judgment sustaining a demurrer to the amended peti- 
tion, plaintiff brought error to the Court of Appeals of Georgia, 
which affirmed (Cooper v. Same, 21 Ga. App. 356, 94 S. E. 611), 
and Thomas J. Evans, sole surviving receiver of the Citizens’ & 
Screven County Bank, petitions for certiorari. Affirmed. 


Mr. Justice MCREYNOLDS delivered the opinion of the Court. 
The court below rightly construed the pleadings as presenting 


NOTE.—For other similar decisions see Banking Law Journal Digest 
(Second Edition), § 1158. = sa 
147, 
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only one substantial federal question: Did respondent subject itself 
to the penalties prescribed for taking usury by discounting short- 
time notes in the ordinary course of business and charging therefor 
i, at the rate of eight per centum per annum in advance? And we 
think it correctly answered that question in the negative. 
Respondent is a national bank. Its powers in respect of dis- 
counts, whether transactions by it are usurious and the consequent 
penalties therefor, must be ascertained upon a consideration of the 
National Bank Act. (Comp. St. §§ 9661, 9758, 9759), set out below. 


R. S. § 5136. Upon duly making and filing articles of asso- 
ciation and an organization certificate, the association shall become, 
4 as from the date of the execution of its organization certificate, a 
\% body corporate, and as such, and in the name designated in the 
; organization certificate, it shall have power— 


x * * * * = 















Seventh. To exercise by its board of directors, or duly author- 
f ized offices or agents, subject to law, all such incidental powers as 
| shall be necessary to carry on the business of banking; by discount- 
i 
le 





ing and negotiating promissory notes, drafts, bills of exchange, and 
other evidences of debt; by receiving deposits; by buying and 
selling exchange, coin, and bullion; by loaning money on personal 
security; and by obtaining, issuing, and circulating notes according 
to the provisions of this title. 
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R. S. § 5197. Any association may take, receive, reserve, and 
{ charge on any loan or discount made, or upon any note, biil of 
i exchange or other evidences of debt, interest at the rate allowed 
if by the laws of the state, territory, or district where the bank is 
located, and no more, except that where by the laws of any state 
a different rate is limited for banks of issue organized under state 
laws, the rate so limited shall be allowed for associations organ- 
ized, or existing in any such state under this title. When no rate 
is fixed by the laws of the state, or territory, or district, the bank 
may take, receive, reserve, or charge a rate not exceeding seven per 
centum, and such interest may be taken in advance, reckoning the 
days for which the note, bill, or other evidence of debt has to run. 
And the purchase, discount, or sale of a bona fide bill of exchange, 
payable at another place than the place of such purchase, discount, 
or sale, at not more than the current rate of exchange for sight 
drafts in addition to the interest, shall not be considered as taking 
or receiving a greater rate of interest. 

R. S. § 5198. The taking, receiving, reserving or charging a rate 
of interest greater than is allowed by the preceding section, when 
knowingly done, shall be deemed a forfeiture of the entire interest 
which the note, bill, or other evidence of debt carries with it, or which 
has been agreed to be paid thereon. In case the greater rate of 
interest has been paid, the person by whom it has been paid, or his 
legal representatives, may recover back in an action in the nature 
of an action of debt, twice the amount of the interest thus paid 
from the association taking or receiving the same: Provided such 
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action is commenced within two years from the time the usurious 
transactions occurred. [That suits, actions, and proceedings against 
any association under this title may be had in any circuit, district, 
or territorial court of the United States held within the district in 
which such association may be established, or in any State, county, 
or municipal court in the county or city in which said association is 
located having jurisdiction in similar cases. Act Feb. 18, 1875, c. 
80, § 1, 18 Stat. 320.] 


The National Bank Act establishes a system of general regu- 
lations. It adopts usury laws of the states only in so far as they 
severally fix the rate of interest. Farmers’ & Mechanics’ Bank v. 
Dearing, supra; National Bank v. Johnson, 104 U. S. 271, 26 L. Ed. 
742; Haseltine v. Central Bank of Springfield, supra. 

The Georgia Code (1910) contains the following: 


Sec. 3426. What is Lawful Interest. The legal rate of interest 
shall remain seven per centum per annum, where the rate per cent 
is not named in the contract, and any higher rate must be specified 
in writing, but in no event to exceed eight per cent per annum. 

“Sec. 3427. What is Usury. Usury is the reserving and taking, 
or contracting to reserve and take, either directly or by indirection, 
a greater sum for the use of money than the lawful interest.” 

“Sec. 3436. It shall not be lawful for any person, company, or 
corporation to reserve, charge, or take for any loan or advance of 
money, or forbearance to enforce the collection of any sum of money, 
any rate of interest greater than eight per centum per annum, either 
directly or indirectly by way of commission for advances, discount, 
exchange, or by any contract or contrivance or device whatever.” 


Construing these sections, in Loganville Banking Co. v. Forres- 
ter (1915) 143 Ga. 302, 305, 84 S. E. 961, 962 (L. R. A. 1915D, 1195), 
the Georgia Supreme Court held that charges reserved in advance 
by a state bank at the highest permitted rate of interest on a loan, 
whether short or long time, constitute usury, and said: 


“Tf the intent be to take only legal interest, a slight and trifling 
excess, due to mistake or inadvertence, will not taint the transaction 
with usury. * * * But if the purpose be to take from the money 
advanced, at the time of the loan, the legal maximum rate of inter- 
est, the transaction is an usurious one.” 


Earlier opinions by the court express a different view of the 
same sections. In Mackenzie v. Flannery (1892) 90 Ga. 590, 599, 
16 S. E. 710, 713, it is said: 


“Nor can we determine, without reference to the evidence, 
whether the taking of “— per cent interest in advance by way of 
discount was usurious. _ per cent was legal if upon in 
writing ; * * * and it is well settled that the taking of interest in ad- 
vance on short loans in the usual and ordinary course of i 
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is not usurious, if the interest reserved does not exceed the legal 
rate.” 


‘See, also, Union Savings Bank v. Dottenheim, 107 Ga. 606, 614, 
34 S. E. 217; McCall v. Herring, 116 Ga. 235, 243, 42 S. E. 468. 


Petitioner maintains the loans in question would have been 
usurious if made in Georgia by an individual or a state bank and 
that the same rule applies notwithstanding the lender happened to 
be a national bank. Respondent insists that the federal act per- 
mits it to discount short-time notes, reserving interest in advance 
at the maximum interest rate allowed by the state law—in this 
instance, 8 per centum. 

In Fleckner v. Bank, 8 Wheat, 338, 349, 354 (5 L. Ed. 631) the 
charter of the Bank of United States inhibited it from taking 
interest “more than at the rate of six per centum” and plaintiff 
claimed that by deducting interest at the rate of 6 per centum from 
the amount of a discounted note, the bank received usury. Reply- 
ing to that point, the court, through Mr. Justice Story said: 


“If a transaction of this sort is to be deemed usurious, the 
same principle must apply with equal force to bank discounts, gen- 
erally, for the practice is believed to be universal; and probably 
few, if any, charters contain an express provision authorizing, in 
terms, the deduction of the interest in advance upon making tee 
or discounts. It has always been supposed that an authority to 
discount, or make discounts, did, from the very force of the terms, 
necessarily include an authority to take the interest in advance. 
And this is not only the settled opinion among professional and 
commercial men, but stands approved by the soundest principles 
of legal construction. Indeed, we do not know in what other sense’ 
the word ‘discount’ is to be interpreted. Even in England, where 
no statute authorizes bankers to make discounts, it has been sol- 
emnly adjudged, that the taking of interest in advance by bankers, 
upon loans, in the ordinary course of business, is not usurious.” 


See, also, McCarthy v. First National Bank, 223 U. S. 493, 
499, 32 Sup. Ct. 240, 56 L. Ed. 523. 

This view has been generally adopted. Many supporting cases 
are collected in a note to Bank of Newport v. Cook, 60 Ark. 288, 
30 S. W. 35, 29 L. R. A. 761, 46 Am. St. Rep. 171, and in 39 
Cyclopedia of Law and Procedure, 948 et seq. 


“The taking of interest in advance, upon the discount of a note 
in the usual course of business by a banker, is not usury. This has 
long been settled, and is not now open for controversy.” Tyler on 
Usury (1872) p. 155. 

“That it is not usury to discount commercial paper in the 
ordinary course of business is absolutely settled. This rule of law 
arose out of custom and does not depend upon statute.” Webb on 
Usury (1898) § 111. 
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Associations organized under the National Bank Act are plain- 
ly empowered to discount promissory notes in the ordinary course 
of business. To discount, ex vi termini, implies reservation of in- 
terest in advance; and, under the ancient and commonly accepted 
doctrine, when dealing with short-time paper such a reservation 
at the highest interest rate allowed by law is not usurious. Recog- 
nizing prevailing practice in business and the above stated doctrine 
concerning usury, we think Congress intended to endow national 
banks with the power, which banks generally exercise, of discount- 
ing notes reserving charges at the highest rate permitted for in- 
terest. To carry out this purpose, the National Bank Act provides 
that associations organized under it may reserve on any discount 
interest at the rate allowed by the state, and only when there is 
reservation at a rate greater than the one specified does the tran- 
saction become usurious. 

The maximum interest rate allowed by the Georgia statue is 
8 per centum. That marks the limit which a national bank there 
located may charge upon discounts; but its right to retain so much 
arises from federal law. The latter also completely defines what 
constitutes the taking of usury by a national bank, referring to the 
state law only to determine the maximum permitted rate. 

Affirmed. 

Mr. Justice PITNEY, Mr. Justice BRANDEIS and Mr. Justice 
CLARKE, dissenting. 


CASHIER GUILTY OF CRIME IN INDIRECTLY 
BORROWING MONEY FROM BANK. 


Ernst v. State, Criminal Court of Appeals of Oklahoma, 184 Pac. Rep. 793. 


The laws of Oklahoma make it a crime for any active 
managing officer of a bank to borrow, directly or indirectly, 
money from the bank. The cashier of a bank entered into 
an agreement with an associate by which the latter was to 
borrow money from the bank for their joint use. The asso- 
ciate executed his note to the bank for the money borrowed 
and the cashier gave him his personal note for one-half of the 
amount. It was held that the cashier was guilty of larceny under 
the statute. 


J. E. Ernst was convicted of larceny under section 270, Re- 
vised Laws 1910, and he appeals. Affirmed. 


NOTE.—F similar decisions La 
‘ Baa, fl see Banking iw Journal Digest 
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ARMSTRONG, J. The plaintiff in error, J. E. Ernst, herein- 
after designated defendant, was informed against for the offense 
of larceny by having, while cashier and managing officer of the 
Citizens’ Bank of Headrick, existing under the laws of this state, 
illegally and indirectly borrowed money from said bank, was con- 
victed and sentenced to imprisonment in the state penitentiary at 
Granite, for a period of one year and one month. To reverse the 
judgment rendered, he prosecutes this appeal. 

The information in this case is exceedingly lengthy, and, from 
the view we entertain of it, we deem it unnecessary to set it out in 
extenso. The defendant demurred to the information, which the 
court overruled, and the defendant excepted. 

The uncontradicted evidence is that at the time of the alleged 
offense the defendant was the cashier and managing officer of the 
Citizens’ Bank of Headrick and in entire charge of the loans of said 
bank, a banking corporation organized under the laws of this state, 
and that the defendant, acting in conjunction with J. R. Ham, indirectly 
borrowed money from said state bank; the borrowing and procedure by 
which said money was borrowed was only directly shown by the evi- 
dence of said Ham; that the said loan was made by agreement with the 
defendant, negotiated in the name of Ham, with the agreement that the 
sum so borrowed was to be used jointly by Ham and the defendant, 
the defendant executing to Ham his note for one-half of the sum so 
borrowed from said bank. The notes given said bank by Ham for said 
loan were introduced in evidence, and had noted thereon in the hand- 
writing of the defendant, “Half of joint money used by Ham and 
Ernst for Altus property, owed to Citizens’ Bank,” and on a note 
given by the defendant to Ham there was noted, “Half of $250 note 
of J. R. Ham to Citizens’ Bank of even date.” 

There was also introduced in evidence letters in the handwriting 
of the defendant to said Ham, then in New Mexico, referring to the 
notes described in the information in this case, and stating in said let- 
ters that the defendant and Ham owed the bank considerable interest. 

Entries on the books of said bank shown to be in the handwriting 
of the defendant were also introduced in evidence, showing a record of 
said notes described in the information in this case executed to said 
bank by said Ham. 

Upon the conclusion of the evidence of the state, the defendant 
demurred thereto, which the court overruled, and the defendant ex- 
cepted. 
The defendant did not testify in his own behalf or offer any de- 
fense whatever to the offense with which he was charged, except evi- 
dence as to his previous good character as a man of honesty and in- 
tegrity, which previous good character was not controverted by the state. 
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Forty-three errors are assigned by defendant and are argued in de- 
fendant’s brief in groups. Such numerous errors and elaborate brief 
of defendant and his grouping of such errors in the argument thereof, 
together with the fact that the case-made contains the record of two 
previous mistrials of defendant in this case, presents a record for our 
consideration out of the ordinary and has not only challenged our strict 
attention, but has received our most careful consideration. 


We are, however, of the opinion that, notwithstanding the numerous 
errors assigned, only the following cardinal questions are presented by 
the record in this case which require our review to each a proper dis- 
position of this appeal: (1) Is the information sufficient in this case to 
charge the offense of which defendant was convicted? (2) Is the 
person used by a managing officer of a bank existing under the laws 
of this state as an intermediary in securing a loan from such bank, 
under section 270, Revised Laws 1910, an accomplice of the said 
officer of said bank in such crime? (3) Was the witness Ham an 
accomplice of the defendant in this case, so that it was necessary to a 
legal conviction that his evidence be corroborated? 


While the information in this case may be said not to be a model of 
correct drafting, that it contains repetitions, and in the hands of a 
skilled draftsman could be improved, we are still of the opinion that it 
sufficiently charges the offense of which defendant was convicted. It 
does not charge two different offenses, and it sufficiently informs the de- 
fendant of the offense he was called upon to meet, so as to enable him 
to prepare his defense, and therefore the court did not err in overruling 
a demurrer thereto. 


Every instruction given the jury by the court was excepted to by 
defendant, and, after a most thorough review of said instructions, we 
are forced to the conclusion that the law is properly stated by the said 
instructions, and that said instructions are free from error. The de- 
fendant requested several instructions which the court refused to give, 
and the defendant duly excepted to such refusal. These requested in- 
structions were either covered by the general instructions, or are based 
upon the proposition that Ham was an accomplice of defendant, and 
that defendant could not be legally convicted upon his uncorroborated 
evidence. 

This prosecution is for a violation of section 270, Revised Laws 
1910, which reads as follows: 


“It shall be unlawful for any active managing officer of any bank 
organized or existing under the laws of this state to borrow, directly 
or indirectly, money from the bank with which he is connected; and the 
officer * * * authorizing a loan to any such person, as well as the 
person receiving the same, shall be deemed guilty of a larceny of the 
amount borrowed.” 
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Defendant most earnestly insists that Ham was an accomplice of 
the defendant, and, unless his evidence was corroborated, the jury 
should have been instructed to, and should have, acquitted the defend- 
ant, and with this contention we are not in accord. 

The law under which the defendant was convicted applies only to 
managing officers and those connected with the bank by whom the loan 
is made or received, and does not apply to an intermediary used in ob- 
taining the loan, who is not in any wise connected with the bank mak- 
ing the loan, and therefore Ham was not an accomplice of the defend- 
ant, and it was not required that his evidence be corroborated to sustain 
the conviction in this case, and the court did not err in refusing to 
instruct the jury upon the law of accomplices. 

The entire evidence in this case is uncontradicted and points un- 
erringly to the guilt of the defendant as charged, and the trial court 
would have erred had he sustained the demurrer of the defendant to 
the evidence, or granted defendant’s prayer for a directed verdict of 
acquittal. It is true that the law offers a premium for previous good 
character in the way of generating a doubt of the guilt of one accused, 
where without such previous good character such doubt would not exist, 
and where, conviction follows, tends to lessen the penalty imposed; 
but where the guilt of the defendant is clearly shown by undenied 
facts and no defense, other than technical objections is made by the 
defendant, as in this case, such previous good character cannot be used 
as a shield and work out an acquittal of the guilty defendant. 

The defendant had a fair and impartial trial, was ably defended in 
the trial court and represented with great zeal in this court, and the 
jury doubtless gave him the benefit of previous good character in fixing 
his punishment at imprisonment for one year and one month. 

The motion for a new trial and the motion for arrest of judgment 
were each without merit and properly overruled. 

Finding no prejudicial errors in the record, the judgment of the 
trial court is affirmed. 






DEMAND NOTE TRANSFERRED TWENTY 


MONTHS AFTER ISSUE. 


Title Loan and Investment Co. v. Fuller, Supreme Court of Kansas, 184 
Pac. Rep. 727. 


The Negotiable Instruments Law provides that, where a de- 
mand note is negotiated an unreasonable length of time after its is- 
sue the holder is not deemed a holder in due course, that is to say 
he takes it subject to defenses. It is held, under this provision, 
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that, where a demand note is transferred twenty months after date, 
aladon. is not a holder in due course and that any defense 
against the payee is good against the purchaser. 


Appeal from District Court, Ellsworth County. 

Action by the Title Loan & Investment Company against G. R. 
Fuller and others, revived in the name of A. B. Brandenburg, as ad- 
ministrator, etc. Judgment for defendants dismissing the action, and 
plaintiff appeals. Affirmed. 


MARSHALL, J. The action was one to recover on a promis- 
sory note. Judgment was rendered dismissing the action, and the 
plaintiff appeals. 

The Quinter Garage Company, a partnership composed of A. R. 
Livingston and others, gave its note to Livingston, dated July 6, 1911, 
and payable on demand. The plaintiff acquired the note in March, 
1913. It was indorsed by Livingston. The pleadings and trial state- 
ments disclosed that the note grew out of partnership transactions. 
The defendants pleaded and stated that Livingston was indebted to the 
partnership in a sum largely in excess of the note. After the trial 
statements had been made, each side moved for judgment on the plead- 
ings and trial statements. Both motions were denied. The court ruled 
that the note was non-negotiable when it came into the hands of the 
plaintiff, and that the burden of the issues rested on the plaintiff to 
show, regardless of the note, how much, if anything, was due from 
the partnership to Livingston. The plaintiff then moved for judgment 
for the sum claimed in the petition, unless the defendants introduced 
evidence in their behalf. That motion was denied. The plaintiff 
then stated to the court it took the position that, under the pleadings, 
statements, and admissions, the burden of proof was on the defendants, 
and moved for judgment in its favor as prayed for in the petition, 
unless testimony were introduced on behalf of the defendants. That 
motion was denied. The plaintiff further stated that it stood on its 
motion, and the action was then dismissed. 

Was the court in error in ruling that the note was nonnegotiable 
when it came into the hands of the plaintiff? In other words, was the 
plaintiff a holder in due course so as to cut off defenses on the part 
of the makers? Section 60 of the Negotiable Instruments Law pro- 
vides that— 


“Where an instrument payable on demand is negotiated an un- 
reasonable length of time after its issue, the holder is not deemed a 
holder in due course.” Gen. Stat. 1915, § 6580. 


Section 4 of the Negotiable Instruments Law provides that— 


N For similar decisi Law Journal 
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“In determining what is a reasonable time or an unreasonable time, 
regard is to be had to the nature of the instrument, the of trade 
or business (if any) with respect to such instruments, and the facts 
of the particular case.” Gen. Stat. 1915, § 6524. 


In this instance the circumstances attending the giving of the note 
indicated that it was to run but a short time. The plaintiff acquired it 
from the payee 20 months after it was issued. . That was an unreason- 
able length of time. 8 C. J. 406-409; 3 R. C. L. 1047, 1048; Craw- 
ford’s Annotated Negotiable Instruments Law, § 53; Daniel on Negoti- 
able Instruments (5th ed.) § 783; L. M. A. L. 109-111. The note could 
not then be acquired in due course, and was subject to the same defenses 
as if it were nonnegotiable. Neg. Inst. Law, § 65; Gen. Stat. 1915, 
§ 6585. 

The judgment is affirmed. 


QUALIFICATIONS OF EXECUTOR. 
Kelley v. Beeson, Supreme Court of California, 186 Pac. Rep. 1041. 


The fact that the executor named in a will is not a permanent 
resident of the state, but is in the state only for the purpose of 
administering the estate, does not disqualify him from acting as 
executor. Nor is he disqualified by the fact that he had been dis- 
curteous to the testator’s widow and disregarded her wishes in 
regard to the selection of an attorney. In this case the appeal 
taken by the widow delayed the settlement of the estate for at least 
a year and was without merit. The court, therefore, required her 
to pay a penalty of $100 to the executor. 


Appeal from Superior Court, Los Angeles County. 
In the matter of the estate of Jasper Kelley, deceased, wherein 
Anne Kelley and R. L. Bocock applied letters of administration with 
the will annexed to be issued to Bocock, and David Beeson, named as 
executor in decedent’s will, applied for letters testamentary. From or- 
ders denying the application for letters of administration, and granting 
the application for letters testamentary, applicants Kelley and Bocock 
appeal. Orders affirmed, and penalty assessed. 


SHAW, J. The appeal herein is taken from an order denying the 
application of the appellant Bocock for letters of administration with 
the will annexed, upon the estate of the decedent, and granting the ap- 
plication of David Beeson for letters testamentary thereon. 


NOTE.—For similar decisions see Ban Law Journal Digest (Second 
Edition) § 348. ac J ¢ 
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Jasper Kelley died, a resident of Los Angeles County, on 
August 29, 1918. He left a will wherein he named the respondent, 
David Beeson, as executor. At the time of the death of the decedent, 
Beeson was a resident of Illinois, but he has come to California and 
has appeared and submitted himself to the jurisdiction of the superior 
court appointing him executor upon his application therefor was au- 
remain here as long as may be necessary to complete the administration. 

The appellants opposed the appointment of Beeson as executor on 
the ground that he is a resident of Illinois, and that he is incompetent 
to perform the duties of the trust because of want of understanding 
and integrity. The fact that he is not a permanent resident of Cali- 
fornia, but is here only for the purpose of administering upon the estate 
of the decedent, does not disqualify him from acting as executor, nor 
render him ineligible for appointment as such, and the order of the 
court appointing him executor upon his application therefor was au- 
thorized and required by the Code (Code Civ. Proc. §§ 1349, 1350). 
These sections require the court to appoint the person named in the 
will as executor, provided he appears and submits himself to the juris- 
diction of the court, regardless of the place of his residence. This 
question was before the court and was very fully considered and was 
so decided in Estate of Brown, 80 Cal. 381, 22 Pac. 233. The pro- 
visions of the Code are plain, and the decision is clear. Even if there 
was any doubt before that decision, it has. been entirely removed thereby 
and the decision has ever since been considerd as settling the law of 
the state on the subject. Estate of Richardson, 120 Cal. 346, 52 Pac. 
832; Estate of Brundage, 141 Cal. 540, 75 Pac. 175. 

The claim that Beeson is incompetent by reason of want of integrity 
and understanding is wholly without support in the evidence. It is 
not claimed that he is not fully competent so far as his understanding 
is concerned. The only impeachment of his integrity is based on 
the claim that he was not courteous to the widow and that he disregarded 
her requests or wishes concerning the selection of an attorney to advise 
him in the administration of the estate. There was nothing in his con- 
duct which in any respect indicated a want of integrity. 

The appeal was presented to the court in October, 1919, and the ap- 
pellants were then allowed 15 days thereafter within which to file a clos- 
ing brief. The time elapsed and no brief was filed. The appeal is 
wholly without support or merit. It has occasioned a delay of at 
least a year in the settlement of the estate. It could not have been 
taken with any reasonable hope of success. Under the circumstancs, 
the appellant should pay a penalty to the respondent because of the ap- 
peal. We consider the sum of $100 a proper amount to be charged. 

It is ordered that the orders appealed from be affirmed and that the 
respondent recover of appellants the sum of $100 as a penalty. 
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BY-LAW LIEN ON BANK STOCK NOT GOOD 
AGAINST PURCHASER WITHOUT NOTICE. 


Citizens’ Bank of Maxeys v. Bank of Penfield, Court of Appeals of Georgia, 
101 S. E. Rep. 203. 


A bank had a by-law under which it was entitled to a lien on the 
shares of its stock for the amount of any debts owing to it from the 
shareholder. On each certificate was printed “transferable only on 
the books of the corporation in person or by attorney on surrender 
of this certificate, in accordance with the by-laws of this bank.” The 
owner of 5 shares, while indebted to the bank sold them. The pur- 
chaser had no actual knowledge of the bank’s by-law lien. It was 
held that the words printed on the certificates did not give him notice 
and that the bank could not claim any lien on the shares. 


Error from City Court of Lexington, Joel Cloud, Judge. 
Action by the Bank of Penfield against the Citizens’ Bank of Maxeys. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


SMITH, J. As to the demurrers interposed by both parties to this 
suit, suffice it to say that the rulings thereon contain no reversible error ; 
the controlling question for adjudication being whether or not the agreed 
statement of facts warranted the trial judge (who tried the case without a 
jury) in rendering judgment in favor of the plaintiff. 

The agreed facts show that on March 5, 1912, L. J. Boswell who 
owned five shares of stock in the Citizens’ Bank of Maxeys, transferred 
the stock in blank to the Bank of Penfield. The latter bank used the stock 
as collateral to secure a loan from W. P. McWhorter. Boswell was 
indebted to the Citizens’ Bank of Maxeys, and the indebtedness was re- 
duced to judgment in 1913. McWhorter and the Bank of Penfield, after 
the death of Boswell and 12 months after administration, sold as pledgees 
the stock ; the Bank of Penfield becoming the purchaser at the sale. Sub- 
sequently to the sale (at which a representative of the Citizens’ Bank was 
present and gave notice that it claimed a by-law lien on said stock) the 
Bank of Penfield presented the stock certificate and evidence of purchase 
to the Citizens’ Bank for transfer and transfer was refused on account of 
said by-law lien. The Bank of Penfield thereupon brought this suit 
against the Citizens’ Bank for the value of the stock. 

Neither the Bank of Penfield nor McWhorter had any actual notice 
of the by-law lien but it is contended that the following language, appear- 
ing on each of the five stock certificates, was sufficient to import notice: 


isi La 
Raton), $1038 ons see Banking Law Journal Digest (Second. 
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“This certifies that L. J. Boswell is the owner of one share of the 
capital stock of Citizens’ Bank, Maxeys, Ga., transferrable only on the 
books of the corporation in person or by attorney on surrender of this 
certificate, in accordance with the ishes of this bank.” 


It is admitted by counsel for both parties that the owner and holder 
of a certificate of bank stock has the right to have the stock transferred 
into his name on the books of the corporation, and the illegal refusal so 
to transfer makes the corporation liable for any damages resulting from 
such wrongful refusal. See Bank of Culloden v. Co., 8 Ga. App. 10, 68 
S. E. 746; Bank of Norwood v. Ray, 21 Ga. App. 620, 94 S. E. 819. For- 
syth, 120 Ga. 575, 48 S. E. 226, 102 Am. St. Rep. 115; Hilton v. Sylvania 
Railroad. So, also, there is no question between counsel as to the validity 
of the by-law and the by-law lien (Civil Code, § 3375), but the defendant 
in error contends that it is a transferee without notice of the same. 
Neither is there any question between counsel that if the indebtedness of 
Boswell, the stockholder, existed before the Citizens’ Bank had notice of 
any transfer the lien would be good as against such transferee with notice. 
People’s Bank of Talbotton v. Exchange Bank of Macon, 116 Ga. 820, 
43 S. E. 269, 94 Am. St. Rep. 144; Commercial Bank v. American Bank, 
22 Ga. App. 688, 97 S. E. 107. Likewise it is admitted by both parties 
that the transferee of stock of a bank with such a by-law and by-law line 
as is relied upon in this case must have notice thereof before he would be 
bound thereby. Bank of Culloden v. Bank of Forsyth, 120 Ga. 575, 48 S. 
E. 226, 102 Am. St. Rep. 115. It is obvious, therefore, that the question 
of importance in this case is one of notice. 

The plaintiff in error contends that the language appearing in the 
face of the certificates in question was amply sufficient to put the pur- 
chaser on notice as to the by-law lien relied upon. However, the defend- 
ant in error denies this. Here, therefore, is the crux of the entire case. 
Of course, the notice given at the pledgees’ sale by the defendant in no 
wise effects this question. See American Nat. Bank of Atlanta v. East 
Atlanta Bank, 147 Ga. 750, 95 S. E. 286. Let us, therefore, examine the 
language appearing on the face of the stock certificates, the first clause of 
which is as follows: 


“This certifies that L. J. Boswell is the owner of one share of the 
capital stock of the Citizens’ Bank, of Maxeys, Ga.’ 


This statement, which is signed by the bank under its seal, when con- 
sidered alone, merely states to the public that Boswell is the owner of one 
share of stock, the truth of which the bank is, of course, estopped from 
denying. Consequently, when the transferee received the certificate, it 
took that which the Citizens’ Bank recognized as the main muniment of 
title. This statement is qualified by the words “transferable only on the 
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books of the corporation in person or by attorney on surrender of this 
certificate.” It is well settled that this language does not import any no- 
tice whatever of a by-law lien. 


“A statement in a stock certificate that the same is ‘transferable only 
on the books of the corporation, in person or by attorney, on surrender of 
the certificate,’ does not charge the transferee with notice of what is on 
the books of the company, or of the existence of the lien, or of the fact 
of the stockholder’s indebtedness to the company.” Bank of Culloden v. 
pong Forsyth, supra, 120 Ga. 575, 48 S. E. 226 (3), 102 Am. St. 

ep. 115. 


Generally speaking, all corporations have by-laws requiring the trans- 
fer of stock on their books for the purpose of sending notice of meetings, 
paying dividends, voting, and the like. It has no connection with a by-law 
dien, and therefore does not suggest one or give notice of one. The case 
of Sylvania & Girard R. ‘Co. v. Hoge, 129 Ga. 734, 742, 59 S. E. 806, well 
illustrates the confusion that might arise by not requiring such a transfer, 
as was demanded in this case, on the books of a corporation. We see, 
therefore, that although by-laws requiring a transfer on the books of a 
corporation are reasonable and prudent, lest the corporation come to have 
two certificates out for the same stock and become involved in liability 
thereupon, the language “transferable only on the books of the corpora- 
tion in person or by attorney on surrender of this certificate” fails alto- 
gether to import notice of any by-law lien. 

We come now to the last words of the language under consideration, 
to wit, “In accordance with the by-laws of this bank.” These words, 
standing alone, are meaningless (except to direct attention to the fact 
that the bank has by-laws), and consequently, in order to be intelligently 
considered, must be reviewed in connection with the language that im- 
mediately precedes them, which language, we have seen, fails to make 
mention of or import the existence of a by-law lien, but merely serves to 
show how a transfer of stock must be made. 

To sum up the whole matter, the language appearing on the face of 
the certificates in question does not remotely suggest to a purchaser, or 
in any wise put him on notice, that the absolute ownership of the shares 
certified to by the corporation is to be limited by a lien thereon. 

In conclusion, the language of the certificates makes fairly applicable 
to the defendant bank the principle: 


“Where one of two innocent persons must suffer by the act of a third 
person, he who puts it in the power of the third person to inflict the in- 
jury must bear the loss.” Civil Code, § 4537. 


Judgment affirmed. 
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BANK LIABLE FOR DEATH CAUSED BY ICE 
FALLING FROM ITS BUILDING. 


Gordon v. Wisconsin National Supreme Court of Wisconsin, 176 
NW Ren es. 


A man passing near a bank building was killed by a falling piece 
of ice, loosened by employees of the bank who were engaged in re- 
moving the ice from the roof of the building. At the time a man was 
standing, holding a rope stretched from the building to a point near 
the street car tracks as a warning of the danger. It was held that 
the bank was liable in damages although the man who was killed 
had just walked past the man holding the rope. The amount of dam- 
ages awarded was $10,000. 


Appeal from Circuit Court, Milwaukee County; E. T. Fairchild, 
Judge. 

Action by Florence A. Gordon, administratrix, against the Wisconsin 
National Bank. Judgment for plaintiff, and defendant appeals. Affirmed. 

Personal injury. On the morning of the 11th of February, 1918, the 
deceased, husband of plaintiff, was on a street car travelling south on 
East Water street in the city of Milwaukee. The car stopped on Water 
street, north of the intersection of Wisconsin street. The deceased alight- 
ed and passed south alongside the car, and by a man holding the end of a 
rope reaching from near the car to the Pabst building, and while he was 
in the street, next to the car, was hit on the head by a piece of falling 
ice and instantly killed. The ice was loosened by employees of defendant 
in the course of removing it from the roof of the building. 

The plaintiff brought this action, and from the judgment awarding 
her $10,000 damages and costs defendant appeals. 





ROSENBERRY, J. (after stating the facts as above). The sole 
contention made on the appeal is that the deceased was guilty of contribu- 
tory negligence as a matter of law. This clear-cut issue has been fully 
and ably argued and we have given the matter the attention that the im- 
portance of the case demands. The contention of the defendant is briefly 
that in passing by the man who held the rope, the deceased was warned 
of the fact that he was in a zone of danger, and that his failure to accept 
the warning and his entrance into the zone of danger constitute contribu- 
tory negligence as a matter of law. While the argument is persuasive, 
there is no circumstance or combination of circumstances which are con- 
clusive upon this question. The evidence no doubt would sustain a 
finding of the jury either way. Reasonable men might well come to dif- 
ferent conclusions upon the facts and circumstances appearing in the 
evidence ; it is therefore a jury question, and the trial court rightly so held. 


Judgment affirmed. 
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LIABILITY OF BANK FOR THEFT OF LIBERTY 
BONDS ENTRUSTED TO ITS CARE. 


Maloney v. Merchants’ Bank of Vandervoort, Supreme Court of Arkansas, 
217 S. W. Rep. 782. 


A bank accepted Liberty Bonds from its customers for safe- 
keeping, making no charge for the service. The bank had a large 
iron safe, inside of which was a burglar proof compartment. The 
plaintiff delivered bonds in the amount of $500 to the bank and 
they were kept, along with bonds of other persons including officials 
of the bank, in the safe, but were not placed inside the burglar proof 
compartment. The bonds were stolen by burglars, who blew off the 
door of the safe with explosives. A verdict in favor of the bank was 
reversed and a new trial granted because the trial judge had errone- 
ously instructed the jury that the bank was bound to exercise no 
greater care of customers’ bonds than it used to protect its own bonds 
or those of its officers. 

The case of Merchants’ Bank of Vandervoort v. Affholter, re- 
ferred to in the opinion, was published in the January Banking Law 
Journal at page 8. 


Action by John Maloney against the Merchants’ Bank of Vander- 
voort. Judgment for defendant, and plaintiff appeals. Reversed, and 
cause remanded for new trial. 


SMITH, J. The testimony in this case is substantially identical with 
that in the case of Merchants’ Bank of Vandervoort v. Affholter, 215 
S. W. 648, as the litigation in both cases arose out of the same burglary, 
except that in the former case there was, in addition to the question of 
negligence, the further question of agency in regard to certain bonds 
stolen at the same time. 

The testimony is summarized as follows: The bank kept a large iron 
safe with a combination lock on it, and inside of this safe was a compart- 
ment which was burglar-proof and was used for the safe-keeping of 
money. Liberty bonds of the third and other issues belonging to appel- 
lant and other persons, including officials of the bank, were not kept in the 
burglar-proof compartment, but were kept inside the safe. The burglary 
was discovered the next morning after it occurred, and on examination it 
was found that the combination lock on the outside of the safe had been 
chopped off with an ax, and that explosive material had been inserted in- 
side the lining of the door, which when exploded, blew off the door or 
lock and permitted entrance. 


The money drawer or compartment was not entered. The testimony 
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on the part of the bank was to the effect that all the bonds including those 
which were the property of the bank itself and its officials, were kept in 
the same manner, and that that was the customary way of keeping 
bonds. The bank was a gratuitous bailee. 

In the former case there was a finding for the plaintiff, the owner of 
the bonds, and we said the testimony was legally sufficient to support a 
finding of gross negligence on the part of the bank. In the instant case 
the finding was in favor of the bank, and as the testimony is not such that 
all reasonable minds must conclude from the testimony stated that the 
bank was grossly negligent, we are therefore constrained now to hold the 
testimony legally sufficient to support that verdict. In other words, as 
reasonable men might differ upon the testimony stated as to whether 
there was gross negligence or not, we would not disturb a finding either 
way because of insufficient evidence to support it. 

Without objection the court told the jury that, if appellant had de- 
posited $500 in United States bonds for safe-keeping with the bank, and 
that thereafter the bank upon demand made therefor, failed to return 
them to appellant, the burden is cast upon the bank to show that it made 
some disposition of them authorized by appellant, or that they were lost 
without fault on its part. This instruction is a correct declaration on the 
question of burden of proof; but an instruction numbered 6, given at the 
bank’s request, told the jury that it was sufficient if the bank had exer- 
cised such care as common prudence would dictate, and that the burden 
of proving that it did not exercise such common prudence is upon appel- 
lant, who was the plaintiff. The effect of this instruction was to impose 
the burden of proof upon appellant to show that the bank had not exer- 
cised common prudence in losing the bonds, and should not, therefore, 
have been given. 

Over appellant’s objection the court gave instruction No. 5, which 
reads as follows: 


“You are instructed that the defendant, through its officers or agents 
as ordinary prudent men, was under no greater obligation in the care of 
plaintiff’s bonds than to care for the same as it cared for bonds or other 
valuable papers belonging to the bank or its said officers, and unless you 
find from a preponderance of the evidence that it did not so care for said 
bonds, then you should find for the defendant.” 


This instruction is objected to upon the ground that it made the 
standard of care required of the bank the same care given to bonds or 
other valuable papers belonging to the bank or its officers, whereas the 
bank might have been negligent in keeping its own valuable papers, and 
if so, that fact would be no excuse for negligence in keeping valuable 
papers belonging to others. It is true the instruction does say that, if the 
officers or agents of the bank “as ordinary prudent men” did this, there 
would be no liability; but we do not agree with learned counsel for the 
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bank that this instruction required a finding that the officers of the bank 
had acted as ordinarily prudent men. On the contrary, it declares the law 
to be that as ordinary prudent men they were under no greater obligation 
to care for appellant’s bonds than they were for their own, and that, if 
they took the same care of appellant’s bonds that they took of their own, 
then the bank would not be liable. 

This instruction does not correctly declare the law. Proof of this 
degree of care is, of course, competent to rebut the presumption of gross 
negligence arising from the loss of the bonds, but it is not conclusive of 
the fact, as the bank might have been grossly negligent in the care of its 
own property. A learned discussion of this subject is contained in the 
charge of Sharswood, J., to the jury in the case of Erie Bank v. Smith, 
Randolph & Co., 3 Brewst. (Pa.) 9. See, also, Griffith v. Zipperwick, 28 
Ohio St. 388; Patriska v. Kronk, 57 Misc. Rep. 552, 109 N. Y. Supp. 
1092; Ray v. Bank of Kentucky, 10 Bush. (Ky.) 344. 


Other assignments of error are discussed, but in none of them is it 
made to appear that there was error prejudicial to appellant. 

For the error indicated, the judgment will be reversed, and the cause 
remanded for a new trial. 


BANK MAY PAY DEPOSIT TO MINOR WITHOUT 
RISK. 


Smalley v. Central i & Savings Co., Newcastle, Ind., Appellate Court 
of Indiana, 125 N. E. Rep. 789. 


A married woman, under 21 years of age, deposited $1600 in the 
defendant bank. She signed blank checks and delivered them to 
her husband and on these he withdrew the entire deposit. He later 
absconded with the money, abandoning his wife. She caused crim- 
inal proceedings to be started against him and, after becoming of 
age accepted $800 from him in full settlement of all claims against 
him and had criminal proceedings dropped. She then brought suit 
against the bank for the $1600, claiming that the bank should have 
refused to repay it to her until she was 21 years old. It was held 
that a bank may repay a minor’s deposit without assuming any risk. 
It was further held that she could not disaffirm the withdrawal of the 
money after having accepted the $800 from her husband in full 
settlement. 


Appeal from Circuit Court, Delaware County; Luther F. Pence, 
Special Judge. 


NOTE.—For similar decisions La urnal Second 
Sa are ted see Banking Law Jo Digest ( 
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Action by Beriha M. Smalley against the Central Trust & Savings 


Company, Newcastle, Ind. Judgment for defendant, and plaintiff ap- 
peals. Affirmed. 


NICHOLAS, C. J. This action was by appellant against appellee, 
to recover $1,600 which had been deposited by her when a minor with 
appellee, and paid out by appellee on checks issued by appellant. The 
pleadings consisted of a complaint, nine paragraphs of answer, and ten 
paragraphs of reply, with motions and demurrers. All questions pre- 
sented by the pleadings, and necessary to this decision, are presented by 
the court’s special findings of fact and conclusion of law, which in sub- 
stance are as follows: 


On February 8, 1911, appellant was over 18 years of age, and under 
21 years of age, and was married to Everett Smalley, who was over 21 
years of age, Appellant and her husband were then living together, and 
so continued for several months thereafter. Appellant was not then or 
thereafter under guardianship. On said date she was in possession of 
$1,600 which was her own property, and deposited it with appellee sub- 
ject to check, and with said money opened a checking account with ap- 
pellee, at which time appellee furnished appellant with a passbook show- 
ing such deposit duly credited thereon, and furnished her with blank 
checks to use in checking against said deposit. On February 9, 1911, ap- 
pellant executed her check in blank, by signing her name to a blank check 
on appellee’s bank, leaving the name of the payee and the amount blank, 
and delivered such check to her husband, with authority and permission 
to write the name “Everett Smalley” as payee, and the words and figures 
$160 in the blank for amount. On said day said Everett Smalley present- 
ed said check so executed by appellant in blank to the president of ap- 
llee at its bank and place of business in the city of Newcastle, Ind., and 
instructed and directed said president to write the name of “Everett 
Smalley” in the space for payee, and the words and figures $225 in the 
space for amount, all of which said president did, whereupon said Smalley 
indorsed his name of said check, and appellee by its president paid to 
said Smalley the amount of said check, to wit, $225. 


On February 17, 1911, appellant executed another check in blank, 
the same as the first one, and delivered it to her husband, who took the 
same to the Mooreland State Bank, at Mooreland, Ind., and directed the 
officer in charge of said bank to write the name of “Everett Smalley” in 
the space for payee, and the words and figures $1,375 in the space for 
amount of such check, which such officer did ; whereupon said Smalley in- 
dorsed said check across the back thereof, and deposited it to his own 
credit, in said Mooreland State Bank, and he was given credit therefor by 
said Moorelend State Bank. Said Mooreland State Bank indorsed said 
check in due course of business and forwarded it to the Citizens’ State 
Bank of Newcastle, Ind., which, in turn, indorsed it and presented it to 
appellee, who paid it and received such check from the Citizens’ State 
Bank. Soon thereafter, appellant learned that appellee had so deposited 
said $1,375 to his own credit, but made no objection thereto. At said 
time she was living with her husband, and their relations were harmoni- 
ous and friendly. In May, 1911, appellant visited the bank of appellee, 
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and procured her passbook to be balanced, which was done, showing all 
of her deposit checked out, at which time there was delivered to her the 
checks hereinbefore mentioned. She received such passbook, so balanced, 
and said checks, without protest on account of the checks or the payment 
thereof. Said husband, from time to time, drew small checks against said 
deposit in the Mooreland State Bank, and about August 5, 1911, he with- 
drew the entire balance of said deposit, deserted his wife, and absconded 
from the state of Indiana. Said checks upon appellee were the only de- 
mands in writing by check or otherwise made by appellant for said money 
so deposited by her with appellee, either before or after the bringing of 
this suit; but her attorney, before bringing this suit, demanded an ac- 
counting, which was refused, and appellee at said time denied all liability. 


At the April term, 1913, of the Henry circuit court, appellant com- 
menced an action by her next friend, against appellee, for the recovery of 
said $1,600, which action was dismissed by appellant, before any trial or 
hearing was had. Appellant on August 16, 1911, filed in the Henry 
circuit court her affidavit against her said husband charging him with 
wife desertion. August 4, 1914, one George Mahoney filed in said court 
his affidavit charging said husband with the larceny of appellant’s money. 
January 1, 1914, appellant filed in said court her affidavit charging her 
said husband with child desertion. On proper writs, said husband was 
arrested in the state of Ohio, and returned to Henry county, Ind., where, 
in default of bail, he was committed to jail, pending the trial of the 
charges against him. During the pendency of said criminal proceedings, 
appellant filed in said court her complaint against her said husband for 
divorce charging desertion and nonsupport of wife and child, and adul- 
tery, and praying a divorce, the custody of the child, and all other proper 
relief. During the pendency of such divorce and criminal proceedings, 
she entered into an agreement with her said husband by the terms of 
which, in consideration of the payment to her of $800, the receipt of which 
was acknowledged, she agreed that said criminal charges should be dis- 
missed, and that no other charges growing out of the relations of the par- 
ties should be instituted, and that she received said sum in full satisfaction 
for any and all sums of money had and received from her by her said hus- 
band, and any and all claims for alimony and support of child. At the 
time of filing said action for divorce, and at the time of receiving said sum 
of $800, and of executing said agreement, and at the time of the com- 
mencement of this action, appellant was of the full age of 21 years. Ap- 
pellee, in receiving and paying the checks involved, acted in good faith, in 
regular and due course of its business, relied upon the signature to such 
checks, and without any notice or knowledge of fraud or deception prac- 
ticed upon appellant by her said husband. After the execution of said 
agreement, appellant prosecuted her action for divorce to final judgment, 
and was granted a divorce. On these facts, the court concluded that the 
law was with appellee, that appellant take nothing, and that appellee re- 
cover costs. 


After appellant’s motion for a new trial, which was overruled, judg- 
ment was rendered for appellee, in harmony with the conclusion of law, 
from which judgment appellant prosecutes this appeal. We only need to 
consider the assignment of error that the court erred in its conclusion of 
law. 
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Under the law of this state, appellant, by her marriage, was emanci- 
pated from guardianship, and, at the time of the transactions complained 
of, she had no guardian and could have none. It is not disclosed by the 
findings, or by the evidence, as to whether she had received the money 
involved from her guardian in settlement. Certainly she could have law- 
fully so received it. From whatever source it was received, it was her 
own property, and under her own control. What should she have done 
with it? Should she have kept it on her person, and dealt it out from 
time to time as necessity required, or should she have deposited it in a re- 
putable banking institution, until she required it? All are ready to say 
that this latter course was the sensible one for her to pursue. But, if 
appellant’s contention is correct, she could not so deposit her money ex- 
cept at the risk of the bank refusing to repay it to her, until she is 21 
years of age, and the bank would have been fully justified in so refusing, 
for any payment to her or to her order would have been at its peril. It 
would have assumed the risk that at her majority she would disaffirm the 
payment and demand her money again. It is the common practice of 
banking institutions to accept the deposits of minors, sometimes of chil- 
dren, of their earnings, for Christmas saving, or for the purpose of ac- 
cumulating for some other definite purpose, or as a means of training such 
depositors in habits of frugality. But if such deposits cannot be repaid to 
the minor depositors until they have reached their majority, then such 
banking business must of necessity end, for the banks cannot afford to 
assume the risk. Appellant must fail in her contention. We hold that 
when appellant deposited her money in appellee’s bank, as she had a 
lawful right to do, the relation of debtor and creditor between the ap- 
pellee and appellant was created ; that appellant bad a right to her money 
again ; that it was the duty of appellee to restore it to her, upon a proper 
check or demand; and that the bank assumed no liability in so doing. 
Hobbs v. Godlove, 17 Ind. 359, 362. 


We do not by this decision disturb the general rules of law as to the 
validity of contracts of minors. We do hold, however, that where a minor 
is in absolute and lawful possession of money as her own property, whether 
from the proceeds of settlement with her guardian, as compensation for 
services rendered, or from any other lawful source, and puts it in a bank, 
or other place of safe-keeping, rather than to carry it on her person, she 
has a right to reclaim it at any time, even though she is yet a minor, and 
the person or institution so paying it to her assumes no risk in so doing. 
Appellant admits that she signed said checks, and delivered them to her 
husband, thereby enabling him to receive all of her money from appellee, 
who dealt with her through him, in good faith, and without any knowl- 
edge of any deception practiced or to be practiced upon her by him. A fter- 
ward, and when she was of full age, and when she knew all the facts, 
she ratified the transaction, by a settlement with her husband, receiving 
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from him $800, “in full satisfaction of any and all sums of money had and 
received from her by her said husband.” Having once received “full 
satisfaction,” from the one who justly owed her, she must not now be per- 
mitted to disaffirm the transaction and recover again from appellee. 
Having elected to ratify the transaction, admitting in the settlement that 
her husband had received the money from her, she cannot now be heard 
to say that appellee still holds it. This is in harmony with the general 
doctrine of election. Strosser v. City of Ft. Wayne, 100 Ind. 443, 452; 
American Car & Foundry Co. v. Smock, 48 Ind. App. 359, 91 N. E. 749, 
93 N. E.78. Appellant has been wronged, but not by appellee. 
The Judgment is affirmed. 


BANK LIABLE FOR PAYING PROCEEDS OF NOTE 
TO WRONG PERSON. 


Bell v. German-American Trust & Savings Bank, California District Court 
of Appeal, 185 Pac. Rep. 217. 


A note, payable to Mary Bell, was delivered for collection 
to tthe defendant bank by the brother of the payee. He told 
the bank that, while the note was payable to his sister, she 
was merely a trustee and that the proceeds belonged to him 
and, when collected, should be deposited to his credit. The 
bank wrote to the sister about it and she replied demanding 
that the money be sent to her. Without notifying the brother 
the bank collected the money and paid it to the sister. On 
the trial it was established that the note actually belonged to 
the brother. It was held that the bank was liable to him for the 
amount ($2,655.76) and costs. 


Appeal from Superior Court, Los Angeles County. 

Action by Chester A. Bell against the German-American Trust 
& Savings Bank. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


SLOANE, J. This appeal is by the defendant from a money judg- 
ment against it for $2,655.76 and costs. The facts, briefly stated, as 
filed by the court, as shown by the evidence and as substantially conced- 
ed by appellant in its opening brief, are as follows: 

The plaintiff, by his attorney, left with the defendant bank for col- 
lection a promissory note executed by one F. W. Carlisle and payable 
to Mary A. Bell. The collection clerk of the bank, who received the 
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note, was informed at the time that, while the note was by its terms pay- 
able to Mary A. Bell, who is a sister of plaintiff, it was actually the 
property of the plaintiff and respondent, Chester A. Bell; and that when 
the money on the note was collected the same was to be deposited to the 
account of said Chester A. Bell. On receiving the note, the representa- 
tive of the bank stated that it would be necessary to have the payee 
named in the note sign some paper of authorization, and the bank, by 
its agent, thereupon undertook to write to said Mary A. Bell. There 
was considerable correspondence and delay before the bank heard from 
her; and, when she did communicate with the bank, she demanded that 
the money on the note, when collected, be sent to her in New York. 
Without notifying the respondent or his attorney that Mary A. Bell 
claimed the beneficial interest in the proceeds of the note and repudiated 
respondent’s claim of ownership, the bank collected the amount covered 
by the judgment and paid it to Mary A. Bell. 

The liability of the bank in this action depends upon two condi- 
ions: First, the beneficial ownership of the note in question by the plain- 
tiff ; and, second, notice to the bank at the time it accepted the note for 
collection from plaintiff’s attorney, or at least before it parted with the 
money collected, that the plaintiff claimed such ownership. 

That the plaintiff owned the note, and that it was made payable to 
his sister, Mary A. Bell, as his trustee only, was established by testimony 
of plaintiff and his attorney on the trial, as well as by the judgment roll 
(admitted in evidence) in the case of Bell v. Beli—an action brought by 
the plaintiff here against his sister and the defendant bank to determine 
the ownership of the note and of the moneys collected thereon.The 
judgment in that action decreed that the respondent here owned the 
note, that Mary A. Bell was merely named as trustee, and that the de- 
fendant bank surrender the note to plaintiff. It appears that at the 
time the suit was commenced the bank had already collected this money 
and paid it over to Mary A. Bell. The record, therefore, was not com- 
petent evidence to show that the bank, at the time it received the note, 
made the collections and paid over the proceeds, had notice that the 
plaintiff, Chester A. Bell, claimed the beneficial interest in the note, and 
collections ; but it was competent evidence, and a determination of the 
fact that the plaintiff was the owner of the note, and that is all the record 
seems to have been received in evidence for. 


That the bank at all times had actual notice, as found by the trial 
court in this case, of plaintiff’s possession and claim of ownership, and 
that he was depositing the note for collection on his own account and 
for his own benefit, we think is clear from the direct testimony, as well 
as from evidence contained in some of the bank’s correspondence relat- 
ing to the matter. Receiving the note under these conditions from the 
plaintiff, the bank, in accounting for the collections to the nominal 
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payee, without notice to plaintiff, acted at its peril. It may have con- 
cluded and believed that Mary A. Bell, the person named as payee, was 
entitled to the proceeds of the note, but there is no justification in the 
evidence for the contention that the plaintiff, or his agent, misled the 
bank, either by act or omission, or failed to disclose that the note was 
being deposited in plaintiff’s behalf. The failure of the bank to account 
to plaintiff for the collections made could only be justified by a showing 
that plaintiff was not entitled to the money. 
Judgment affirmed. 


NATIONAL BANK PENALIZED FOR TAKING 
USURIOUS INTEREST. 


First National Bank of Haskell v. Lent, Supreme Court of Oklahoma, 
186 Pac. Rep. 1081. 


Where a national bank knowingly charges and receives 
interest at a rate higher than that allowed by law, the person 
paying such interest may recover from the bank, by way of 
penalty, twice the entire amount of the interest paid, provided 
the action to recover the penalty is commenced within two 
years after the payment of the interest. 


Error from District Court, Muskogee County. 

Action by C. W. Lent against the First National Bank of Haskell. 
Demurrer to plaintiff’s evidence overruled, and judgment for plaintiff 
on a directed verdict, and defendant brings error. Affirmed. 


BAILEY, J. This action was commenced by defendant in error, 
plaintiff below, against the plaintiff in error, defendant below, for the 
purpose of recovering the sum of $906.26, alleging that such amount 
was double the amount of certain usurious interest paid by defendant 
in error to plaintiff in error. Suit was filed in the district court of Mus- 
kogee county on the 6th day of December, 1916. Plaintiff in error be- 
ing a national bank, it is admitted that the rights and liabilities of the 
parties are determined and controlled by the provisions of section 5198 
of the Revised Statutes (U. S. Comp. St. § 9759). 

It is alleged in the petition that plaintiff in error knowingly charged 
and collected a greater rate of interest than that allowed by law upon 
numerous notes made by defendant in error to plaintiff in error and ex- 
tending over a period of time beginning in September, 1910, and con- 
tinuing until September, 1916; the various notes given during this per- 
iod of time being settled by cash payments and renewals, until final 


NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1163. 
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payment and settlement. Defendant’s answer consisted of a general 
denial, and the further allegation that the various items alleged to have 
been paid on notes were paid as interest, and that, in the event said 
interest so paid was in excess of 10 per cent per annum, more than two 
years had elapsed since the payment of the same before the institution 
of the suit. At the trial of the case, after the evidence of plaintiff was 
introduced, defendant interposed its demurrer to the evidence, which 
was overruled, and, the defendant declining to introduce any evidence, 
the court peremptorily instructed the jury to return a verdict in favor 
of plaintiff for the sum of $457. From judgment rendered thereon, 
this proceeding in error was commenced. 

During the progress of the trial, upon objection to the introduction 
of certain testimony, it was ruled by the court that plaintiff could recov- 
er double the amount of the cash paymients for interest paid for exten- 
sion of notes made within two years prior to the commencement of the 
action, and double the amount of the interest contracted for prior to 
that time, but not actually paid until within two years prior to the com- 
mencement of the action. No objections or exceptions appear to this 
ruling of the court, but upon such ruling plaintiff specifically waived 
claim for interest not within the rule as announced by the court, and 
hence the question of limitation is not presented here. 

The assignments of error as presented by plaintiff in error are that 
the court erred in giving an instructed verdict for the defendant in error 
for the sum of $457, and, second, that the court erred in instructing the 
jury to return a verdict for plaintiff in error. 

Under the first proposition, it is argued in brief of plaintiff in error 
that, taking the miost favorable view of the evidence, the recovery could 
not have been more than $434.70. But an examination of the facts 
submitted by plaintiff in error shows this to be erroneous, and that the 
actual amount of usurious interest as admitted and held by the court is 
the sum of $228.84, and that double such amount is the sum of $457.68, 
or 68 cents more than the verdict directed by the court. In so far as it 
is contended that the evidence does not support the verdict, it is suffic- 
ient to say that we have carefully examined the record, and that, under 
the evidence offered by plaintiff, no other conclusion could have been 
fairly reached than that found by the trial court. In this connection, 
there is some argument in brief of counsel for plaintiff in error that the 
court erred in directing verdict for $467. As stated above, the court 
directed a verdict for the sum of $457, while the judgment in the record 
appears to have been rendered for the sum of $467. There is nothing 
in the record or assignments of error presented to this court that would 
indicate that this discrepancy between the amount of the directed ver- 
dict and the amount as shown in the judgment was ever called to the 
attention of the trial court, nor are there any assignments of error pre- 
sented to this court that would properly challenge the correctness of the 
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amount of the judgment. It is probable that such error is a clerical 
one. In any event, it is well settled, under the holdings of this court, 
that this court will review only such alleged errors as were properly pre- 
sented to the lower court by motion for new trial or otherwise. Citi- 
zen’s State Bank of Ft. Gibson v- Strahan, 165 Pac. 189; Frick-Ried 
Supply Co. et al. v. Hunter, 47 Okl. 151, 148 Pac. 83. 

Under plaintiff in error’s second assignment, it is argued that the 
court should have submitted the cause to the jury upon the question of 
intent to receive usurious interest. As has heretofore been observed, 
the defendant offered no testimony in its behalf, and the testimony on 
behalf of defendant in error specifically disclosed that the cashier of 
defendant bank had advised plaintiff that he would be charged 1 per 
cent. per month, and that a lesser rate of interest could not be had. It 
was further in evidence that such rate was charged and collected by 
defendant bank and paid by plaintiff. Indorsements upon the notes in 
evidence made by the officers and agents of defendant bank corrobo- 
rated the statements of plaintiff as to the rates charged and paid. Aside 
from the rule that the unlawful intent is presumed from the fact of in- 
tentional doing what the law forbids, the facts being undisputed, the 
only reasonable conclusion is that the transactions were usurious, and 
that such usurious charges were knowingly and intentionally made. 


“Where there is no dispute as to the facts, the question of 
whether such facts constitute usury is a question of law to be 
determined by the court. * * If a usurious intent clearly 
appears from undisputed evidence, it is error to submit the question 
of intent to the jury.” 39 Cyc. 1057, 1058. 


In Caddo National Bank v. Moore, 30 Okl. 148, 120 Pac. 1003, it 
is held: 


“Where the undisputed facts show that a bank knowingly 
charged usurious interest, and the only possible conclusion to be 
derived from the evidence, taken as a whole, is that the transaction 
is usurious, the question is one of law for the court, and not of 
fact for the jury. 


The further contention that there is not sufficent evidence to show 
that the sums alleged to be usurious were paid to the First National 
Bank of Haskell is without merit. The record in numerous places 
discloses specifically that the transactions under inquiry were had with 
the officers of the First National Bank of Haskell, and that the loans 
were made by such bank. 

Concluding therefore that the trial court did not err in directing a 
verdict, and the record disclosing no prejudicial error, the cause is 
affirmed for the sum of $457. 

All the Justices concur. 
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BANK CANNOT RECOVER MONEY PAID ON 
FORGED CHECK. 


Minnehaha National Bank of Sioux Falls v. Pence, Supreme Court of South 
Dakota, 176 N. W. Rep. 27. 


A drawee bank which pays a check, bearing a forgery of the 
drawer’s signature, cannot recover the money from an innocent 
holder of the check, to whom the bank made payment, where the 
holder was guilty of no fraud or negligence in the transaction. 


Action by the Minnehaha National Bank of Sioux Falls, S. D., 
against W. R. Pence, doing business as the Pence Pharmacy. From 
an order sustaining demurrer to the complaint plaintiff appeals. 
Affirmed. 


McCOY, P. J. It appears from the allegations of the complaint 
that on the 4th day of June, 1919, a certain check payable to the order 
of one Fay L. Finch was drawn on the Minnehaha National Bank, pur- 
porting to have been signed by the Allwork Tractor Company, by R. 
E. McCarthy, manager. Thereafter, on the 9th day of June, 1919, the 
said bank paid said check through the Sioux Falls Clearing House As- 
sociation. At the time of the payment of said check there appeared the 
following indorsements thereon: “Fay L. Finch” and “The Pence Phar- 
macy.” The plaintiff bank thereafter brought this action to recover the 
amount paid on said check from the defendant, the Pence Pharmacy. 
Demurrer was interposed to the complaint, alleging the foregoing facts 
on the ground that the same do not state a cause of action. From an 
order sustaining the demurrer plaintiff bank appeals. 

It is the contention of appellant that this case is governed by the 
rule announced in the decision in First National Bank v. Brule National 
Bank, 38 S. D. 396, 161 N. W. 616, and on rehearing in 168 N. W. 
1054. We are of the opinion that the facts of the present case are very 
materially different from those appearing in the Brule Bank Case. In 
that case a forged check drawn on a deposit in the First National Bank 
of Pukwana was presented to the Brule bank for payment, and payment 
made by the Brule bank to the drawer, and the check was then for- 
warded by mail to the Pukwana bank, which made payment without dis- 
covering the forgery. The check in that case was signed by mark, and 
not by signature; the cashier of the Brule bank being a witness to the 
mark of the drawer. We held in effect, under the circumstances of 
that case, that the Brule bank was liable to the Pukwana bank on the 


NOTE.—F similar transactions Banking La ournal Digest 
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theory that the Brule bank was negligent in not identifying the drawer, 
and that the Pukwana bank had not been negligent in the payment of 
said check when it received the same with the unqualified indorsement 
of the Brule bank thereon. In the case present there is no negligence 
at all alleged to have been committed on the part of the Pence Phar- 
macy; neither are there any facts stated from which negligence might 
be imputed. In this case the appellant with ordinary care might have 
discovered the forgery before payment, as appellant would be presumed 
to know the signature of McCarthy, the purported drawer of said 
check. Joyce, Defenses to Commercial Paper § 99. Again, the Pence 
Pharmacy did not indorse said check for the purposes or in the course 
of negotiation. It did not indorse said check for the purpose of trans- 
ferring title, but for the purpose of receipting for the proceeds thereof. 
By no possibility, under the circumstances of this case, could the appel- 
lant be held to be an innocent holder in due course. If Fay L. Finch 
only had indorsed said check, and had delivered the same to appellant 
bank and was defendant in this case, instead of the Pence Pharmacy, 
then the decision in the Brule Bank Case might have some application. 
Respondent was the only innocent holder in due course of the check 
in question under the circumstances alleged. The rule under the 
Negotiable Instruments Law (Laws 1913, c. 279) seems to be that, 
inasmuch as it is incumbent on the drawee of a check to be satisfied 
that the signature of the drawer is genuine, if he pays to a bona fide 
holder who has been guilty of no fraud or negligence a check to which 
the drawer’s name has been forged, he is bound by his act, and 
cannot recover the money so paid. The fact that the check was paid 
through a clearing house does not change the effect of the rule. Na- 
tional Bank of Commerce v. Mechanics’ Bank, 148 Mo. App. 1. We 
are of the view that the demurrer was properly sustained. 
The judgment appealed from is affirmed. 


RIGHT OF TITLE COMPANY TO DRAW LEGAL 
DOCUMENTS IN CONNECTION WITH 
INSURING TITLE TO REAL ESTATE. 


People of the State of New York v. Title Guarantee & Trust Co., New York 
Supreme Court, Appellate Division, March 1920. 


A corporation organized under the laws of New York, au- 
thorized to insure titles to real estate, may draw a contract of sale, 
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deed, bond and mortgage and attend to the execution of these in- 
struments in connection with issuing a policy of title insurance on the 
real estate to which they refer. e same does not constitute a 
violation of section 280 of the New York Penal Law, which pro- 
hibits corporations from practicing law. 


Appeal by the defendant from two judgments of the Court of Special 
Sessions of the City of New York, rendered July 5, 1918, convicting it of 
violating section 280 of the Penal Law. The information in cause No. 1 
was for legal services and advice in connection with the drawing and at- 
tending to the execution of three instruments, namely, a deed, a bond 
and mortgage of real estate. The information in cause No. 2 was for 
like services in connection with the drawing of a contract in writing for 
the sale and transfer of such real property. The court pronounced de- 
fendant guilty and fined defendant $1,000 in each case. 

The separate appeals were combined here and heard as a single cause 
in this court. 

Charles E. Hughes for the appellant. Harry G. Anderson, Assistant 
District Attorney for the respondents. 


PUTNAM, J. This contract of sale, deed and mortgage, were 
drawn as part of the examination and insuring property to be covered by 
defendant’s title policies. Such a contract of sale which fixes the terms 
of the deed can hardly be held to be outside the scope of defendant’s 
chartered powers. Acts incidental to its business, and especially if neces- 
sary to place in insurable condition the title to be guaranteed, are held 
to be lawful for this defendant. (People v. Title Guarantee & Trust Co., 
227 N. Y. 366.) Before starting to search, certify and insure title to 
land, defendant must reduce to writing not only the physical description 
of the property, with a minute of the chain of transfer or devolution from 
the soverign of the soil, but also the terms of any easements, appurt- 
enances, reservations, limitations and conditions, affecting the offered in- 
terest. The mortgage back to the vendor follows as essential to the pur- 
chase. Insurance of title—no longer a matter of individual service, after 
having been originally by corporations under special charters—has be- 
come so common that it may now be organized under the Insurance Law 
(Consol. Laws, ch. 28) Art. 5. It is especially recognized for urban 
lands. The large building investments in such lots in turn demand the 
ampler protection that may be furnished by corporate insurers. Neces- 
sarily the insurer must supervise the instruments of transfer. Otherwise 
the titles would not be in an insurable condition. 

Hence I am of opinion these instruments of title constituted no viola- 
tion, and that both the informations should be dismissed. 
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RIGHT OF TRUST COMPANY TO DRAW BILL OF 
SALE AND CHATTEL MORTGAGE. 


People v. Title Guarantee & Trust New York Court of Appeals, 125 
NEY Rep. 606. 


A trust company p a bill of sale of personal aes go | 
and a-chattel mortgage, for which service a fee was charged and 
paid. The company had not held itself out as being entitled to prac- 
tice law and it offered no legal advice to the persons for whom the 
papers were prepared. It was held that the company did not thereby 
violate § 280 of the New York Penal Law which prohibits corpora- 
tions from practicing law. 


Appeal from Supreme Court, Appellate Division, Second Depart- 
ment. 

The Title Guarantee & Trust Company was convicted of violating 
Penal Law, § 280, relating to the practice of law by corporations, and 
from a judgment of the Appellate Division (180 App. Div. 654, 168 N. Y. 
Supp. 278), affirming a conviction, it appeals. Reversed, and information 
dismissed. 

Charles E. Hughes, of New York City, for appellant. 

Harry E. Lewis, Dist. Atty., of Brooklyn, for the People. 


HISCOCK, C. J. The appellant, originally incorporated under 
another name, was authorized “to guarantee bonds and mortgages and 
titles to real estate,” and “to make and cause to be made and to purchase 
and to pay for all such searches, abstracts, indices, maps and copies of 
records as the trustees thereof may deem necessary,” and for a long time 
has been engaged in the prosecution of this business. 


It has been convicted of a violation of section 280 of the Penal Law 
(Consol. Laws, c. 40) prohibiting the practice of law and rendition of 
legal services by a corporation, and of which section the presently material 
provisions read as follows: 


“It shall be unlawful for any corporation * * * to hold itself 
out to the public as being entitled to practice law, or render or furnish 
legal services or advice, or to furnish attorneys or counsel or to render 
legal services of any kind in actions or proceedings of any nature or in 
any other way or manner, or in any other manner to assume to be entitled 
to practice law. * * * This section shall not apply to any corpora- 
tion * * * lawfully engaged in the examination and insuring of 

titles to real property. * * * [And as amended in 1916:] But no 
corporation shall be permitted to render any services which cannot law- 
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fully be rendered by a person not admitted to practice law im this state.” 


The evidence upon which, if at all, the conviction of appellant must 
rest, is in substance as follows: 

Appellant printed and kept for distribution a booklet of which the. 
cover and each page were entitled “Fees for the Examination of Titles.” 
There was contained in it the statement: 


“In all counties, fees for drawing and a papers and mi ame for 
surveys are in addition to the regular charges. Survey charges are found 
ped gg 17-28 and charges for drawing and recording papers on pages 29 


On page 29, which had the additional heading, “Average Charges for 
Drawing Papers,” was found the item, “Bill of Sale (Brooklyn & Queens) 
$3.00.” 


On the occasion of the commission of its alleged offense, two de- 
tectives employed for that purpose visited the appellant’s place of busi- 
ness in Brooklyn. Following directions given in answer to their inquiries 
they came to one of appellant’s employes to whom one of the detectives 
explained that he was selling a store to the other for a given sum, of 
which part was to be paid in cash, and that he desired a bill of sale and 
chattel mortgage to be drawn. He gave to appellant’s employe, in re- 
sponse to his request therefor, a list of the merchandise which it was 
claimed was involved. This employe then passed the detectives to another 
employe, who took and filled out in pencil blank forms of a chattel mort- 
gage and bill of sale, which do not appear to have been prepared by the 
appellant, and gave them to a stenographer to be filled out. This 
stenographer returned them to the last employe who looked them over, 
placed a seal on them, inquired the rate of interest, and stated that the 
date of execution, which was left blank, could be filled in when the papers 
were executed. For thus preparing these papers, fees were charged and 
paid. There was evidence that on some subsequent occasion some em- 
ploye of appellant prepared some other instrument of the same general 
kind as these involved in this proceeding. 

In the consideration of the substantial and final question presented to 
us we can readily eliminate certain provisions of the statute and certain 
questions of evidence which have been a subject of discussion. Manifest- 
ly the provision in the statute that it “shall not apply to any corporation 
* * * lawfully engaged in the examination and insuring of titles to 
real property” is not to be taken literally. So far as concerns this case, 
small controversy, if any, arises in respect of its meaning. On the one 
side it is not seriously denied that it would permit appellant, or save to it 
the right, to do the acts which are involved here, if they were an incident 
to its business and were necessary to place in insurable condition a title 
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which was submitted to it for guaranty. On the other hand, it is not 
argued that it would enable appellant to prepare the instruments which 
on this occasion it did prepare, if they were not thus incidental to and 
connected with the conduct of its authorized business, and were other- 
wise prohibited. 

Under this interpretation of its powers, we think that the evidence 
furnished by the booklet referred to is ineffective to sustain the present 
conviction. We think that, in the light of all of the evidence derived 
‘from this booklet, the price advertised for drawing bills of sale is to be 
regarded as applicable to those which might be lawfully prepared as an 
incident to its regular business, and is not to be regarded as an advertise- 
ment holding out the appellant as soliciting and engaged in the business 
of drawing bills of sale in such manner as would amount to the practice 
of law. Also, in the view which we take, the evidence that subsequently 
a similar instrument was prepared by appellant’s employe is of no im- 
portance. We do not think that there is a word of evidence which fairly 
sustains the contention of the prosecution that appellant’s employees were 
asked to or did give legal advice leading to or in respect of the instru- 
ments which were prepared. 


So, stripped of inconclusive features and freed from unsupported 
claims of evidence and eliminating any consideration of the prin- 
ple of ultra vires, the bare and decisive inquiry becomes whether 
4 corporation, which, without giving any advice leading to and 
consummated therein, prepares a bill of sale and chattel mortgage by filling 
out blanks upon and in accordance with the specific direction of a pur- 
ported customer, is rendering legal services or holding itself out as en- 
titled to practice law. Under the circumstances of this case the general 
inquiry really is reduced to the narrow one whether this amounted to 
rendering legal services, for as we have pointed out there is no evidence 
that the appellant held itself out as entitled to practice law, unless it did 
‘so by performing legal services whereby law would be practiced. ' I think 
that a negative answer must be given to this inquiry. 

In approaching the decision of the question, and at the outset we 
ought to consider what must have been the purpose of the Legislature in 
enacting the statute. That purpose seems obvious. There are certain 
fundamental requirements and features which, according to our con- 
eeption, in this state attend and surround the practice of law and rendi- 
tion of truly legal services. These are the possession: of sufficient 
knowledge and skill, the existence of a relationship of trust- and confi- 
dence upon which the client may securely rely and the power of courts 
to use summary proceeding, if necessary, to enforce on the part of.the 
attorney observance of the obligations and duties growing out of this re- 
dationship. A corporation could not adequately comply with and subject 
itself to these requirements, if there were no penal statute. Through 
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the employment of attorneys as its agents it might fairly meet the re- 
quirements of knowledge, skill, and ordinary legal responsibility; but it 
could not establish a relationship of confidence, and be subject to summary 
control, as an individual attorney can. Matter of Co-operative Law Co., 
198 N. Y. 479, 92 N. E. 15, 32 L. R. A. (N. S.) 55, 139 Am. St. Rep. 
839, 19 Ann. Cas. 879. Therefore the statute undertakes by its prohibi- 
tive provisions to forbid a corporation to attempt or pretend to do what it 
cannot satisfactorily or fully do, by holding itself out as an attorney and 
by professing to perform services of such a nature that their perform- 
ance ought to be safeguarded by those principles and methods which can 
be applied to an individual and cannot be applied to a corporation. 
This purpose to prevent a corporation from simulating the 
character of an attorney and from essaying to render such 
services is clearly indicated by the language of the statute. The 
corporation is forbidden to practice or appear “as an attorney at law,” 
or to make it a business to practice “as an attorney at law,” or “to as- 
sume to be entitled to practice law,” or to assume, use or advertise the 
title of lawyer or attorney, or attorney at law, or equivalent terms in any 
language in such manner as to convey the impression that it is entitled to 
practice law.” 

“On the other hand, no convincing reason is suggested why a corpora- 
tion should be punished for performing an act which, because of sim- 
plicity and lack of confidential character, it has not been thought neces- 
sary to confide to the exclusive care of attorneys, but which may be per- 


formed by a layman. Not only common sense, but the wording of the 
statute itself, dictates this view. This appears in that amendment to 
the statute which, after provisions that the section should not apply to 
corporations in certain cases, reads: 


“But no corporation shall be permitted to render any service which 
cannot lawfully be rendered by a person not admitted to practice law in 
this state.” 


This sentence characterizes the purpose of the entire statute and 
outlines the final test. Various direct and specific prohibitions and ex- 
ceptions conducive of special exceptions like that applicable to appellant 
have been enacted, but in the end we come to the controlling declaration 
that, whatever else may or may not have been said, a corporation shall not 
be permitted to do anything in the way of practicing law or rendering 
legal services which could not be performed by a layman. That sums up 
the final legislative thought, and suggests the standard by which, if there 
be inadvertance or doubt elsewhere, the character of a given act may be 
measured. 

Thus in the light of this apparent purpose of the statute, and in the 
absence of specific definitions, it seems that the best and controlling test 
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by which to determine whether the given acts constituted practice of law 
or rendition of legal services is by the answer to be given to the underly- 
ing inquiry whether such acts were ones which had been committed to the 
exclusive charge of attorneys or were those which might be performed by 
a layman. In this inquiry I do not regard it as decisive that an act is one 
which is commonly performed by an attorney. That might be a matter of 
habit or convenience. The inquiry is rather whether it is one which might 
lawfully be performed by a layman. This is to be decided by the nature 
of the act, and not by the identity of the individual who most frequently 
performs it. That in effect has been determined many times, when the 
courts have refused to lay their hands summarily upon an attorney for 
the purpose of correcting transgressions in a transaction which was not 
undertaken by him in his character of attorney. 

The appellant has argued with much vigor and learning the proposi- 
tion that notaries public and scriveners in foreign countries, especially 
England, without being admitted to the bar, from time immemorial have 
been permitted to do conveyancing, and from these historical facts draws 
the conclusion that by analogy notaries public and laymen are entitled to 
draw conveyances in this state. The history of notaries and scriveners 
does somewhat support this view. While these men were compelled to 
prepare for their avocation, and their admissicn and practices were sub- 
ject to rules and regulations, they nevertheless were not fully admitted 
members of the legal profession, and therefrom flows the inference that, 
while it was thought necessary that they should have preparation, it was 
not regarded as necessary that they should be fully and completely mem- 
bers of the legal profession in order to render these services. 

But I think there is a stronger argument in favor of the contention 
that a layman at the time of these occurrences was permitted to draw 
such simple instruments as those here involved were, without being sub- 
ject to criminal punishment. We may take judicial notice of a wide- 
spread custom, which has prevailed from time out of memory in this 
state, and, doing so, we know that laymen have been accustomed to draw 
such instruments, not merely as a matter of accommodation for friends 
and neighbors, but for pay. It probably would not be too much to say 
that in many rural communities more were drawn by laymen than by at- 
torneys, and of course, if it was lawful for a layman to draw such an in- 
strument in such a community, it was also lawful in a more urban one. 
While the Legislature might differentiate those conditions, we could not. 
Moreover, such practice has not been confined to such communities. We 
know that in cities constantly men engaged in the real estate business and 
banks have prepared for their customers such instruments without doubt 
or criticism. 

The Legislature, when it enacted, not only section 280 of the Penal 
Law, which we have been considering, but also section 270, relating to 
the practice of law by an individual without being admitted and registered, 
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was charged with the same knowledge of prevailing customs and prac- 
tices with which we are chargeable. Its members knew, oftentimes doubt- 
less by practical and personal observation and experience, that laymen 
throughout the state were rendering such services as are here involved. 
Not only by practice and custom, but by inherent privilege, they had the 
right to do this unless forbidden by statute, and if the Legislature in- 
tended to prohibit a widespread practice and establish a new rule, it was 
its duty to say so clearly and unmistakably in the statute relating to the 
practice of law and rendition of legal services by individuals. It did not 
say so, and in my opinion there is not to be found in that section of the 
Penal Law any provision against the rendition of such services by an in- 
dividual. 

We think the same idea is emphasized as in section 280 that an in- 
dividual who is not admitted to practice must not assume the character 
of an attorney at law. He is forbidden to practice or appear “as an at- 
torney at law or as an attorney and counselor at law,” or 
to make it a business to practice “as an attorney at law or an 
attorney and counselor at law,” or to hold himself out to the public 
as being entitled “to practice law as aforesaid or in any other manner,” 
or “to assume to be an attorney or counselor at law.” But there is nothing 
which can fairly be regarded as indicating an intention to abolish an ex- 
isting and widespread practice, and to prevent a layman as such and with- 
out any simulation of or pretense to the character of an attorney from 
drawing a simple instrument as instructed by his customer, and not in- 
volving or predicated upon any legal advice then given. 

When subsequently the Legislature, chargeable with knowledge of 
this practice of the fact that under the enactment of section 270 of the 
Penal Code, it was still permissible for a layman to draw such an instru- 
ment, enacted section 280 for the purpose and in the language and with 
the qualifications which we have mentioned, we do not think it would be a 
fair or reasonable interpretation to hold that it intended to prevent a cor- 
poration from drawing a simple bill of sale or chattel mortgage, which 
from a legal standpoint could have been drawn by any layman in the 
state. It was easy to cover and prohibit such transactions, if so intended, 
and we do not think that we should strain to discover such intention, in 
the absence of some language clearly expressing it. 


In seeking to reach a proper decision of the question before us, we 
ought not to ignore considerations of public convenience and econmoy as 
involved in the everyday transaction of ordinary business matters. If 
provisions of the statute were so clear that their meaning was beyond the 
range of doubt or debate, of course, we could not be influenced by any 
such consideration. But they are not. The very able argument which has 
been made on each side is sufficient evidence that persuasive reasons 
might be marshalled in favor of a decision of the question in either way. 
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Under those circumstances we can consider practical results. As has been 
indicated, we can take notice of the widely existing practice of laymen to 
prepare simple instruments like those before us. If it is unlawful to fill 
out the blank form for a chattel mortgage or bill of sale, it would be 
equally so to prepare various other simple instruments, which are now 
commonly prepared by laymen and banks, and it would be necessary to 
undergo the trouble and expense of summoning an attorney to perform 
acts which really do not require his services. 

Again, I say, that if the Legislature intended to command this 
change in the transaction of ordinary business it should have said so 
clearly. There can be no debate of the proposition that the standards 
of the legal profession should be maintained at a very high level. Every 
one who has had experience knows that much more harm comes to the 
public from the ignorance and carelessness than from the intentional 
misconduct of those who have succeeded in securing the right to practice 
law. But this does not furnish a reason for so broadening the meaning 
of a statute as to confer upon attorneys the exclusive right to render cer- 
tain services as incapable of performance by a layman when common and 
long-established practice points in a different direction and the Legisla- 
ture has not fairly indicated an intent to change existing conditions. 

We appreciate also that it may be difficult to draw a logical and 
satisfactory dividing line under the statute between such acts as are be- 
fore us and some other one. It very well may be that the difference is so 
marked between the transaction of preparing a simple chattel mortgage 
or bill of sale and the preparation and execution of a complicated deed 
of trust or will that there would be no difficulty in locating these on differ- 
ent sides of the line. It may be much more troublesome to make the lo- 
cation in some other case. It would be worse than futile to attempt to 
formulate a general and universal rule which would cover all cases. We 
must take care of the problems of the future when they arise. We at 
least settle those which are now presented to us. 

In conclusion, what I have said is not to be interpreted in any 
manner as the expression of an opinion upon the question which would 
arise if a corporation by words or acts should hold itself out as engaged 
in the business of preparing instruments of the character involved in this 
proceeding or other ones and should so do. In the case of People v. 
Alfani, 125 N. E. 671, decided herewith, we have held that a layman by 
holding himself out as engaged in the preparation of legal instruments, 
and by giving advice in connection with their execution, furnished evi- 
dence by which he could be convicted of holding himself out to the pub- 
lic as being entitled to practice law in violation of section 270 of the 
Penal Law. It is quite possible that a corporation by some such conduct 
might furnish evidence whereby it could be convicted of a violation of the 
statute relating to corporations. That question does not seem to me to 
be presented by the present case, and therefore has not been considered. 
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For these reasons the judgments should be reversed, and the infor- 
mation dismissed. 


POUND, J. (concurring.) I agree that the people have failed to 
make out a case, but I desire to add a few words to make clear the reasons 
by which I have reached that conclusion. 

Much may be said on the historical distinction between lawyers and 
scriveners and notaries, as has been admirably done by Putnam, J., in 
the dissenting opinion (180 App. Div. 654, 168 N. Y. Supp. 278) below, 
and in People v. Alfani, 186 App. Div. 468, 174 N. Y. Supp. 527. Doubt- 
less many individuals, unlearned in the law, occasionally draw deeds, 
wills, mortgages, and other instruments without rendering legal services 
in the common acceptance of the term, who would be startled to learn 
that they had criminally engaged in the practice of law. The test of the 
legislative intent is to be found, however, in the present-day evil which 
the legislation aims to correct. The evil addressed seems to be, both in 
the case of the individual and the corporation, the practice of rendering, 
with some continuity, services of the character now generally performed 
by lawyers as a part of their ordinary routine—not merely trying cases, 
giving advice, or preparing difficult papers, but ordinary conveyancing 
as well. Arguments based on the ancient rivalry of the attorneys and the 
scriveners, the unique rights and privileges of the continental notary, and 
the convenient custom of laymen to draw wills and other legal instru- 
ments, must give way to a consideration of the well-known work of the 
modern law-office. The legislation is in aid of the lawyers, and for the 
protection of the public, and is antagonistic to the policy which would 
permit any one to act habitually as a scrivener or conveyancer. 

The question is not one of sound public policy, but is one of legis- 
lative policy merely. The lawyer’s profession or calling does not cover 
the preparation of all papers of legal significance, such as promissory 
notes, for which lawyers are not as a rule resorted to; but it does, I think, 
cover the preparation of bills of sale and chattel mortgages. I am unable 
to rest any satisfactory test on the distinction between simple and com- 
plex instruments. The most complex are simple to the skilled, and the 
simplest often trouble the inexperienced. Skill is sought when another is 
employed to do the work. If the blank forms used by the trust com- 
panies are prepared or approved by their legal counsel, then, when the 
clerks fill them out, the corporation tacitly advises the client that the 
forms are proper and sufficient for the purpose, and one would expect 
that he was geting good legal advice, indirectly, if he had papers thus 
prepared. So the giving of oral advice is not a satisfactory test. If such 
services as were rendered in this case are customarily rendered, I think 
that they should be characterized as legal services. This does not imply 
that a real estate broker may not prepare leases, mortgages, and deeds, or 
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that an installment house may not prepare conditional bills of sale, in con- 
nection with the business and as a part thereof. The preparation of the 
legal papers may be ancillary to the daily business of the actor or it may 
be the business itself. The emphasis may be upon the services of the 
broker or the business of the trader, or it may be upon the practice of law. 

In the case before us, I think that the defendant may not make it a 
business to prepare even simple legal papers for all who apply, independ- 
ently of its chartered powers. The corporation is not, however, charge- 
able criminally for the isolated act of its employees as here charged, 
which might well occur otherwise than as an incident of a general prac- 
tice. On the evidence, it does not hold itself out as preparing legal in- 
struments generally, but only in connection with its legitimate business. 

For these reasons, I concur in the result that the judgment should be 
reversed, and the information dismissed. 
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RECLAIMING LETTER CONTAINING CHECK 
FROM POST OFFICE. 


Traders’ National Bank v. First National Bank, Supreme Court of Ten- 
nessee, 217 S. W. Rep. 977. 


The drawer of a check on the defendant bank delivered it to 
the payee in payment for a business purchased from the latter. The 
payee deposited the check in the plaintiff bank with instructions to 
send it direct to the defendant bank for collection. The check ar- 
f rived after banking hours. An employee of the defendant drew a 
draft for the amount, in favor of the plaintiff, and placed it in the 
mail. The check was not charged against the drawer’s account 






















iL and no entry respecting it was made in the defendant’s books. That 
z evening or early the next morning the defendant learned that 
ind checks which the drawer had previously deposited to his credit had 


been protested. As a result the account of the drawer of the 

check showed a large overdraft. The defendant called up the plain- 

tiff on the phone, asking that the draft, when it arrived be returned, 

but received no satisfactory answer. The defendant then took the 
a matter up with the post office and the letter containing the draft 
4 was intercepted and returned. It was held that, inasmuch as the 
i defendant took steps to reclaim the letter containing the draft with- 
' in twenty four hours after the receipt of the check, there had been 
i. no acceptance or certification of the check by the defendant under 
A the section of the Negotiable Instruments Law, which allows the 
drawee twenty-four hours after presentment in which to decide 
whether or not to accept. 


Appeal from Chancery Court, Warren County; T. L. Stewart, 


ay J 





i Judge. 
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Action by the Traders’ National Bank against the First National 
Bank. From decree for complainant, defendant appeals. Reversed, 
and bill dismissed. 

GREEN, J. On June 10, 1917, Montgomery & Bouldin bought 
from the Harbin Produce Company the stock and business of the 
latter concern at McMinnville, Tenn. In payment Montgomery & 
Bouldin gave their check for $1,285, drawn on the First National 
Bank of McMinnville. On the next day, June 11, 1917, the Harbin 
Produce Company deposited this check in the Traders’ National Bank 
at Tullahoma, Tenn., requesting of that bank that the check be sent 
direct to McMinnville for collection. The check was sent direct, and 
reached the First National Bank of McMinnville on the same day. 
The check arrived after the usual clearing) hours, and it was not 
charged on that day to the account of Montgomery & Bouldin. No 
entry respecting the check in the nature of a charge to the drawers 
was made on the books of the bank. Some employé of the bank, how- 
ever, on the afternoon upon which the check came in, placed it on a 
pointed file and drew to the order of the Traders’ National Bank the 
First National Bank’s draft upon the latter’s correspondent at Chicago 
for $1,285. This draft on Chicago was put in an envelope addressed 
to the Traders’ National Bank at Tullahoma and placed in the mail 
on the same evening. 

A few days previously Montgomery & Bouldin had deposited to 
their credit in the First National Bank of McMinnville certain checks 
drawn in their favor on out-of-town banks by this same Harbin Pro- 
duce Company. On the evening of June 11th, or on the morning of 
June 12, after the First National Bank of McMinnville had mailed 
the draft on Chicago to the Traders’ National Bank of Tullahoma, the 
First National Bank of McMinnville learned that the Harbin Produce 
Company’s checks previously credited to the account of Montgomery 
& Bouldin as aforesaid had been protested. As a result of this the 
account of Montgomery & Bouldin at the First National Bank would 
show a considerable overdraft. 

The First National Bank of McMinnville then called up the 
Traders’ National Bank of Tullahoma over the telephone, and asked 
that the Chicago draft remitted on the day before be returned when 
it reached Tullahoma, but received no satisfactory reply. 

‘ The McMinnville Bank, the defendant, then took the matter up 
with the post office at McMinnville, and had its letter to the Tulla- 
homa Bank, the complainant, intercepted in the mail and returned, so 
that the Chicago draft never in fact reached the complainant. The 
$1,285 check was returned to it. 


The Harbin Produce Company failed in a few days thereafter. 
Other facts appear upon which the complainant relies to estab- 
lish fraud and collusion between the Harbin Produce Company and 
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the complainant; but these need not be noticed, since the decision of 
the case will not turn upon the question of any fraudulent practice 
upon the defendant bank. 

Upon this state of facts the ‘chancellor held the defendant bank 
liable to the complainant bank in the sum of $1,285, the amount of the 
Montgomery & Bouldin check, from which decree the defendant has 
appealed to this court. 

This case is similar to that of Bank v. Bank, 127 Tenn. 205, 154 
S. W. 965, and is controlled by the latter case, except in one feature. 

In Bank v. Bank, supra, certain checks drawn on a Sparta Bank 
were deposited in a Murfreesboro Bank and sent to the drawee bank 
for payment. The checks reached the Sparta Bank in the afternoon, 
and were stamped “Paid” and placed on a file or hook for cancellation. 
At the time the checks reached the Sparta Bank the drawer had not 
sufficient funds to meet them. The drawer was frequently making 
deposits, and it was assumed that a deposit would be made during the 
afternoon or the next morning sufficient to make the checks good. 
No such deposit having been made, on the next day the Sparta Bank 
took the checks off of the cancellation hook, erased the “Paid” stamp, 
protested them, and returned them to the forwarding bank. No entry 
respecting these checks was made on the books of the Sparta Bank. 

Suit was brought by the Murfreesboro Bank against the Sparta 
Bank to recover the amount of these checks, on the theory that by 
the course of conduct above stated the Sparta Bank had accepted the 
checks for payment and was liable therefor. This contention was 
denied by this court and the suit dismissed. 

The court quoted the definition of acceptance from the Nego- 
tiable Instrument Law (chapter 94 of the Acts of 1899), likened 
checks to bills of exchange, and held that under the circumstances the 
drawee bank had 24 hours in which to accept or reject the checks, 
and said: 


“We hold there can be no acceptance upon the part of the drawee, 
receiving remittances from a distance, and acting in the dual capacity 
of collecting agent of the holder and as agent of the drawer to pay, until 
and unless the transaction is completed by a delivery to the remitting 
bank in due course, or a notification to some one entitled to be notified.” 
Bank v. Bank, supra. 


The court had previously in the opinion stated that acceptance 
in the Negotiable Instrument Law “means an acceptance completed 
by delivery or notification,” and had recognized the fact that delivery 
might be made by a proper entry on the books of the drawee bank. 
The delivery referred to was, of course, delivery of the proceeds of 
the checks; the checks having been sent for payment, and not for 
certification. 

From a consideration of Bank v. Bank, supra, it appears that 
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none of the things done by the defendant bank in the case before us 
rendered it liable to the complainant, unless it be the drawing and 
mailing to the complainant of defendant’s draft in Chicago. The 
complainant insists that by mailing this draft the defendant completed 
acceptance or payment of the Montgomery & Bouldin check, and was 
thereafter precluded from denying responsibility on this account. 
Numerous authorities are cited for this position by the complainant, 
among them Kirkman and Luke v. Bank of America, 2 Cold. 397; 
Canterbury v. Bank of Sparta, 91 Wis. 53, 64 N. W. 311, 30 L. R. A. 
845, 51 Am. St. Rep. 870; Security National Bank v. Old National 
Bank, 241 Fed. 9, 154 C. C. A. 1; Chapman v. Mills et al. (D. C.) 
241 Fed. 717. 

These causes, in so far as they deal with similar circumstances, 
proceed on the theory that a delivery is completed when the subject 
of delivery is posted in the mail. 

The test of delivery, as noted in our cases, is the power of the 
grantor of a deed or maker of a note to recall the same. Has he 
parted with dominion and control over it? If so ,there has been a 
delivery. Brevard v. Neely, 2 Sneed, 164; Kirkman v. Bank, supra. 
The same test is recognized in the cases from other jurisdictions just 
above referred to. 

Heretofore it has been assumed that when a letter was posted it 
was beyond the control of the sender, and became the property of the 
addressee as soon as put in the mail. 13 C. J. 302. We think all the 
cases relied on by the complainant are based on this supposition. 

If a letter, when posted, can be regarded as beyond the control 
of the sender, then it may well be concluded that delivery of its con- 
tents to the addressee has been perfected. 

By the United States Post Office Regulations (1913) §§ 552, 553, 
a change has been made as to rights of the parties. The writer or 
sender may now apply for a letter, which is put in the mail, and when 
it is properly identified, the postmaster must return it to him, or tele- 
graph to the office of the addressee, whose postmaster must return it to 
the post office where mailed, if it has not been delivered. 13 C. J. 
302. 

The author of the article on Contracts in Corpus Juris in this 
connection says: 

“The question, then, will arise whether a change in the regulations 
of the post office can affect the law that the acceptance is final when the 
letter is dropped in the post office. It seems that it does.” 13 C. J. 303. 

As authority for the last statement, reference is made to Ex 
parte Cote, L. R. 9 Ch. 27. 

In Ex parte Cote, supra, a banker in Lyons, France indorsed 
bills of exchange to a merchant in London and mailed them in the post 
office at Lyons. Before the mail left Lyons, the banker received a 
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telegram which induced him to undertake to recover the bills of ex- 
change from the mail. Under the postal regulations of France, the 
sender of a letter was entitled to recover it from the mail, if he made 
due application and complied with certain formalities, before the letter 
left the office at which it was posted. The Lyons banker undertook 
to comply with these formalities and the letter was set aside for him. 
As a matter of fact he did not regain possession of the bills of ex- 
change by reason of some mistake, and later, in a suit respecting the 
bills of exchange, which had been forwarded, the question arose as 
to whether there was a delivery thereof to the addressee of the letter 
It was contended that such a delivery was effected by the posting of 
the letter at Lyons. The English Court of Appeal in Chancery held 
that there was no delivery. Mellish, L. J., said: 


“In order to make the property in the bills pass, it is not sufficient 
to indorse them; they must be delivered to the indorsee, or to the agent 
of the indorsee. If the indorser delivers them to his own agent, he 
- recover them; if to the agent of the indorsee, he cannot recover 
them. 

“The question therefore arises: Of which party the post office is 
the agent. In this country, where the sender of a letter cannot get it 
returned after it has been posted, if the indorsee of a bill authorizes the 
indorser to send the bill through the post office, the bill as soon as it is 
posted becomes the property of the indorsee. But according to the reg- 
ulations of the French postoffice a person who posts a letter may get 
it back on complying with certain forms at any time before the letter 
has left the town where it is posted. I am inclined to think that the 
effect of that rule is that the post office is the agent of the sender of the 
letter until it leaves the town, and that the indorsement of the bills con- 
tained in it is not complete till the letter is dispatched from the town.” 


This authority seems to us well reasoned, and, extending it slight- 
ly, it covers the case before us. If delivery is not complete until one 
had lost control of the subject-matter of the delivery, then it was not 
completed here, since, under the postal regulations, the defendant bank 
was entitled to reclaim this letter from the mail before it reached the 
complainant. We may also, as did the English court, regard the post 
office as the agent of the sender, and, under our postal regulations, and 
the facts of this case, until the letter was delivered to the addressee. 

In ordinary cases we will adhere to the old rule that the mailing 
of a letter amounts to a delivery of its contents to the person to whom 
it is addressed. This, however, is subject to the power of the person 
sending the letter to recover it from the mails, under the Postal Reg- 
ulations of 1913. Such a delivery is therefore subject to be defeated 
by the proper exercise of such power. 

For the reasons stated, we are of opinion that the complainant is 
not entitled to recover herein, and the decree of the chancellor will be 
reversed, and this bill dismissed. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essentia that all the facte involved be clearly setforth. If the 
question relates to a check, bill of exchange, rote, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the trans- 
action out of which the question arises. 


BANK’S RIGHT TO SELECT ITS CUSTOMERS 


Ipano, March 9, 1920. 
Editor, Banking Law Journal: 

Dear Sm: Please answer by mail in enclosed envelope or through May issue 
of Journat. Can a bank refuse to accept a party’s account or deposit without 
giving the party any reason? Can we send a depositor his balance and close his 
account for him when we feel that we no longer want his business and without 
giving the depositor any reason what so ever other than we don’t want his 
business? We had a dispute at our last directors meeting as to how far we 
could go in this regard. 


PRESIDENT. 


Answer: A bank has the right to select its customers. It may 
refuse to take an account offered to it or may close out an account 
which it has already accepted without subjecting itself to liability. And 
its reasons for so doing are its own affair. 


A bank should, however, use discretion in such matters. For in- 
stance, if it should decide that it did not wish to carry a certain ac- 
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count any longer and should then refuse to pay checks drawn against 
the account, without having given the depositor due notice and have 
tendered to him the balance due on his deposit, it would undoubtedly 
be liable in damages. 

The general rule is stated in Morse on Banks and Banking as fol- 
lows: “In receiving deposits and opening accounts the bank is free to 
choose whom it will as customers from among those that offer. No 
duty exists on the part of the bank towards the public akin to that 
which binds common carriers to take every person who requests them 
to do so and who is in fit condition to be taken, or that which obliges 
hotel keepers to admit any proper applicant as a guest. The bank 
may select arbitrarily and cannot be held accountable to any person 
for the propriety of its action in this matter. The receiving of a de- 
posit without explanation or understanding to the contrary, at once 
and without more makes that person a customer of the bank. But 
no implied undertaking to allow him to continue so for any length of 
time exists. Neither is he under any obligation to continue so. The 
relationship may be dissolved at any time by either party, saving the 
then existing liens and rights of each.” 


The decisions cited to this proposition are Chicago M. I 


& F. Ins. 
Co. v. Stanford, 28 Ill. 168; Jaselli v. Riggs Nat. Bank, 36 App. . 
(D. C.) 159; Reid v. Charlotte Nat. Bank, 150 N. C. 99, 74 S. E. . 
746; Elliott v. Capital City State Bank, 128 Iowa 275, 103 N. W. 


777. 


Banks interested in this question should consult the statutes of 
their own state. In Wisconsin there is a statute which prohibits banks 
from receiving deposits from persons whom they have reason to 
believe are unsafe or insolvent. It has been held that this statute is 
constitutional. Hyland v. Roe, 111 Wis. 361, 87 N. W. Rep. 252. 


NEGOTIABILITY OF SCHOOL NOTE 


New York, Jan. 19, 1928. 


Editor, Banking Law Journal: 

Dear Sm: Enclosed please find a copy of a school note in use by a concern 
which furnishes school equipment. 

I would like to have your opinion as to the status of this note, particularly 
as to its negotiability. Would not such a note be construed as a municipal 
warrant? What effect have clauses marked A and B on its status? Would 
such a note, if executed by a private corporation, in your opinion be negotiable? 

Assistant CASHIER. 
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ORDER—ORIGINAL 
Date 


Piease ship by ——————————-to—________——_————-for School Dist. 
(Railroad) (Consignee & Destination) 

No. ——————Township of —————————_ County of 

State of ———_—_—_—______ the ——_______—- Equipment as per specifi- 

cations bearing Serial Number above, for which we promise to pay on—————— 


19—— to ———~.--—--. ——-————_ or order ———___—__—___——_Dollars 
(date of payment) 
$—————__with interest at 6% from——————_————_—_ 
(Date interest starts) 


At 
(Bank) (P. O. of Bank) (State) 


(Clause A) 

We hereby authorize ————_—_—_-o insert the date of pay- 
ment, which shall be ———————-months from the date of shipment, in accord- 
ance with date shown on bill of lading, and if said date of payment shall exceed 
three months from the date of shipment we agree to pay interest from three 
months after date of shipment to date of maturity. 

Executed and delivered by the school district above described. 


Title ——_————_—————- Address 
(Name) 
Title ————_—_ Address 
(Name) 
Title 
(Name) 
Title ——_—_—_—_————- Address 
(Name) 
Authorized at a meeting of the ———————————_held —__________—_10_.. 


Sec’y or Clerk. 


(Clause B) 

It is agreed and understood that this order, when accepted by: 
is not subject to cancellation and payment on the date specified is not contingent 
upon agreements not expressed in writing in this contract. 


Answer: The instrument above reproduced would probably be 
construed to be a municipal or school warrant and the general rule is 
that school district warrants “are not negotiable in the sense of 
the law merchant; but on the other hand purchasers or assignees of 
such warrants or orders take them subject to all the defects and 
irregularities in their issuance, such as fraud, or want of consideration 
and the school district may set up against them any defense or set-offs 
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that may have been made against them in the hand of the original 
holder.” 35 Cyc. 985. 

If this instrument were signed by an individual or a private cor- 
poration and were filled out by the proper party in accordance with 
the authority granted, it would, in my opinion, be negotiable. 

It contains an order for goods, but this is nothing more than a re- 
cital of the consideration for which the note is given. And a recital of 
consideration does not impair the negotiability of the instrument in 
which it appears. 

In the clause marked “A” the payee is authorized to fill in the date 
of payment and it is stipulated that the date filled in must be a certain 
number of months after the date of the shipment of the goods. When 
properly filled in the instrument becomes a note payable on a day 
certain. 

The rule applicable to instruments of this character is found in 
section 33 of the New York Negotiable Instruments Law, which reads 
as follows: 


“When the instrument is wanting in any material particular, the 
person in possession thereof has a prima facie authority to complete 
it by filling up the blanks therein. And a signature on a blank paper 
delivered by the person making the signature in order that that paper 
may be converted into a negotiable instrument operates as a prima facie 
authority to fill it up as such for any amount. In order, however, 
that any such instrument, when completed, may be enforced against 
any person who became a party thereto prior to its completion, it must 
be filled up strictly in accordance with the authority given and within 
a reasonable time. But if any such instrument, after completion, is 
negotiated to a holder in due course, it is valid and effectual for all 
purposes in his hands, and he may enforce it as if it had been 
filled up strictly in accordance with the authority given and within a 
reasonable time.” 

The instrument is not made conditional upon the shipment of the 
goods ordered, but, when filled up, is payable on a day certain irrespec- 
tive of such shipment. Of course if the party to whom it is delivered 
fills it up without having shipped the goods, or exceeds his authority in 
some other way, the maker has a good defense against him. But, under 
the section of the Negotiable Instruments Law, quoted above, the in- 
strument would be valid in the hands of a holder in due course. In 
such case questions might arise as to who is a holder in due course, 
what the effect of the recitals in the instrument might be as to putting 
a purchaser upon inquiry and how far the purchaser would be required 
to pursue that inquiry, to find out, for instance, whether the shipment 
had been properly made. The answer to these questions would depend 
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entirely upon the circumstances surrounding the purchase of the paper. 
These questions are not here presented. 

In the clause marked “A” there is also a stipulation as to when 
the interest is to start. But when the amount of interest is written in 
in accordance with the terms of the stipulation the instrument bears 
interest at a specified rate from a specified date. It is not therefore 
objectionable on the ground that it is uncertain as to amount. 

The clause marked “B” merely emphasizes the fact that the 
instrument is not to be regarded as conditional upon the performance 
of the contract of sale in which it was given. 

While the instrument is apparently negotiable it contains within 
itself possibilities of misunderstanding and dispute. 


TIME FOR BRINGING ACTION AGAINST INDORSER 


Massacuussetts, February 12, 1920. 


Editor, Banking Law Journal: 

Dear Sm: I shall appreciate it if you will give me your opinion of the 
effect of an indorsement where demand and notice are waived. What I par- 
ticularly want to know is how long after the maturity of a note which is not 
paid at maturity can a person be held as an indorser by the holder of a 
note. 

The specific point I would like to have covered is an indorsement waiving 
demand and notice on the following note: 

“For value received I promise to pay to John Doe or order $9,000.00 
in three years from this date, with interest to be paid semi-annually at 
the rate of five per centum per annum during said term, and for such 
further time as said principal sum or any part thereof shall remain 
unpaid.” ' 

After you have given me your opinion on the general proposition will you 
please let me know how long, in your opinion, the holder of a note worded like 
the above could hold an indorser who had waived demand and notice, after the 
maturity of the note, in the event of its not being paid in full or in part at 
maturity? 

TREASURER. 


Answer: In Massachusetts an action against an indorser must be 
brought within six years after the maturity of the note. The Mas- 
sachusetts statute provides: “The following actions shall, except as 
otherwise provided, be commenced only within six years next after 
the cause of action accrues: First, actions of contract founded upon 
contracts or liabilities, express or implied,” etc. 

In Maddox v. Duncan, 143 Mo. 613, 45 S. W. Rep. 688, it was 
held that, where an indorser waives notice of protest and demand, his 
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liability becomes fixed and the statute of limitations begins to run 
on the default of the maker at maturity. 

And in the case of Hunt v. Taylor, 108 Mass. 508, it was held that 
the statute of limitations begins to run against the liability of an 
indorser of a bill of exchange from the time of the dishonor by the 
acceptor, not from the time of the payment by a subsequent indorser. 

There is a provision in the Massachusetts statute by which an action 
on a promissory note signed in the presence of an attesting witness 
may be brought within twenty years, if brought by the original payee 
or his executor or administrator. 

It will be noticed that the statute first above quoted provides that 
the action shall be commenced within six years next after the cause 
of action accrues. Where there is no demand and notice and the in- 
dorser waives this defect after maturity, as under the Negotiable In- 
struments Law he may do, it is clear that no action accrues against him 
until the day of his waiver. While there seems to be no decision flatly 
deciding the point it would appear that the period of limitations in such 
case begins to run from the date of the waiver and not from the date of 
the maturity of the note. 

It has been held that where a note is indorsed after maturity the 
statute begins to run in the indorser’s favor from the date of the 
indorsement, not from the maturity of the note, the rule being based 
on the principal that an indorsement after maturity constitutes a new 
contract. Graham v. Roberson, 79 Ga. 72, 3 S. E. Rep. 611. 


BANK ACCOUNT OF ADMINISTRATRIX 
Mississipr1, Feb. 16, 1920. 


Editor, Banking Law Journal: 

Dear Sm: We have an account of a small merchant. The merchant died 
and his wife was appointed administratrix. There are minor children. The 
administratrix has informed us that she proposes to continue her late husband’s 
business and that as administratrix she proposes to buy and sell goods and em- 
ploy clerical assistance. The Court has granted her authority to sell this stock of 
goods on hand and wind up the business, but no authority is given or implied to buy 
goods and continue the business, authough her attorney has advised her that 
she has the right to continue the business and she is relying upon his advice. 

Now then, the question arises as to the bank’s liability in paying checks of 
the administratrix. In other words, would the bank under such circumstances 
be put upon inquiry so as to render it unsafe to pay such checks? 

SuBscaiper. 


Answer: An administrator has no authority to continue the busi- 
ness of the decedent, except for the purpose of winding up the affairs 
of the estate. 
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In the circumstances set forth in the above inquiry, if the administra- 
trix should, as a result of carrying on the business, use up the assets of 
the estate, it is quite likely that the minor children, through their guar- 
dians, would look to the bank to reimburse them. Banks have been 
held liable for paying checks drawn by administrators where they knew, 
or should have known, that the proceeds were being wrongfully used 
by the administrators for their own personal benefit. Whether the 
bank would be liable in the present case is, of course, problematical. 
It would all depend upon the circumstances present. And as there is 
no method of telling what they might be, there is no way of telling 
what might happen to the bank in the way of liability. But the fact 
alone that the conditions are such that the bank might find itself the 
defendant in a lawsuit is sufficient reason for refusing to accept the 
account. 

In the case of Meyer v. Meyer, 106 Miss. 638, 64 So. Rep. 420; 
decided by the Supreme Court of Mississippi, in February, 1914, the court 
said : 

“The general rule is that neither an executor nor an administrator 
is justified in placing or leaving assets in trade, for this is a hazardous 
use to permit of trust moneys; and trading is outside the scope of ad- 
ministrative functions. So great a breach of trust is it for the repre- 
sentative to engage in business with the funds of the estate that the 
law charges him with all the losses thereby incurred without, on the 
other hand, allowing him to receive the benefit of any profits that he 
may make; the rule being that the persons beneficially interested in the 
estate may either hold the representative liable for the amount with 
compound interest, or at their election take all the profits that the rep- 
resentative has made by such unauthorized use of funds of the estate.” 

This case cites the following decisions of Mississippi Courts: Gully 
v. Dunlap, 24 Miss. 410; Crowder v. Shackelford, 35 Miss. 321; French 
v. Davis, 38 Miss. 167. 

In French v. Davis, 38 Miss. 167, (decided in 1859) the court said: 
“It is certainly true that it is competent for adult heirs at law to con- 
sent, or agree, that the property of the intestate should be kept together 
for the support of their mother, or for any lawful purpose and such 
consent will justify the administrator, in the absence of creditors, or so 
far as the distributees are concerned, in conforming his action to their 
wishes on the subject.” But in the present case the heirs are minors 
and not adults, and they are incapable of consenting to any such ar- 
rangement. 

Another case of this kind is In re Archer, 137 N. Y. Supp. 770. 
Here the question presented was whether the executors of a will had 
authority to continue the brick manufacturing business of the testator, 
no such power being given to them in the will. 
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The court said: “There is no provision in the will of the testator 
which authorizes the executors, as such, to either continue the brick 
manufacturing business of the testator, or to engage in a new brick 
manufacturing business. The testator manifests no intention to give his 
executors that authority and the court has no right to say that merely 
because it appears that the property of the testator was such that it 
could be used to better advantage by permitting the executors to con- 
tinue his business, or to engage in a new business, such was the inten- 
tion of the testator.” 

In Matter of Corbin, 101 N. Y. App. Div. 25, it was held that 
a clause in a will authorizing the executors and trustees to “manage, 
control, invest and reinvest the same (his residuary estate) and the 
income thereof and to sell and convey all or any part thereof with or 
without covenants in their discretion,” did not confer upon the execu- 
tors and trustees authority to carry on the testator’s business. Such 
authority, it was held, must be explicitly granted. 

These cases show fairly conclusively that carrying on the business 
of the decedent is not one of the inherent powers of an executor or 
administrator. 

The statutes of Mississippi also bear out this conclusion. 

Section 2124 of the Mississippi Code provides: “When the estate 
has been administered by payment of the debts and collection of the 
assets, it should be the duty of the executor or administrator, unless 
the court or chancellor, on cause shown, shall otherwise order, to make 
and file a final settlement. * * *” 

Section 2127 provides: “If the court shall be satisfied that the 
account is correct and supported by legal vouchers, it shall make a 
final decree of approval and allowance and shall, at the same time, 
order the executor or administrator to make distribution of the property 
in his hands.” 

Section 2129 provides that, where an executor or administrator im- 
proper delays making a final settlement, he may be fined $500 or im- 
prisoned for three months. 

Under the decisions and the statutes cited it seems reasonable to 
say that the best interests of the bank lie in refusing to accept the 
administratrix’s account. 


ACKNOWLEDGMENT BEFORE NOTARY WHO IS BANK 
{OFFICER OR EMPLOYEE 


Cauirorni1a, March 5, 1920. 


Editor, Banking Law Journal: 
Dear Sm: Will you kindly inform me if an acknowledgment of a Notary 
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Public is legal and binding when the Notary is an employee of the bank for 
whom the acknowledgment is made? 

Would it make any difference if the Notary was an officer of said bank 
but did not sign the instrument as an officer of the bank? 

Is there anything in banking law that would prohibit the same Notary from 
acknowledging a call report to the Chief Bank Examiner? 


Payinc TELLER. 


Answer: In my opinion a notary, who is an employee or officer of 
a bank, may take an acknowledgment on an instrument to which the 
bank is a party and the fact that the acknowledgment is so taken does 
not effect the validity of the instrument. Of course no notary should 
take an acknowledgment in such a case where he has signed the instru- 
ment as the representative of the bank. 

In re Virgin, 224 Fed. Rep. 148, is a decision in which it was held 
that a chattel mortgage executed to a bank is not invalid because of the 
fact that it is acknowledged before a notary who is an employee of the 
bank. 

And in Bank of Woodland v. Oberhaus, 125 Cal. 320, it was held 
that a cashier of a bank, who is not a stockholder and is employed 
on a fixed salary, and retains whatever fees he receives as notary, is not 
disqualified to take the acknowledgment on a mortgage given to the 
bank. 

There seems to be no express provision in the California law as 
to the method of verifying a report. Section 130 of the California 


Sanking Law merely provides that the report shall be verified by the 
oath of the president, and the secretary or cashier, or two principal 
officers. 


GUARANTY TRUST OPENS NEW OFFICE 


The Guaranty Trust Company of New York City opened an office on 
March Ist, at 268 Grand Street, between Christie and Forsyth Streets, for 
the transaction of a general commercial banking business and the mainten- 
ance of a complete service for foreign drafts, cable transfers, and money 
orders. 

The first floor of the building, which was formerly occupied by the 
Mutual Alliance Trust Company, will be occupied by the general banking 
department, and the foreign department will be located in the basement. 
Both floors have been remodelled and fitted with all conveniences for the 
transaction of business. The new office is being opened in order to provide 
more quickly and efficiently for the constantly increasing volume of foreign 
exchange business handled by the Company. Special arrangements have 
been made for sending money, through this office, by cable or mail, to any 
accessible part of the world, including Poland, Central Europe, and the 
Balkans. 

Harry Lawton, who has had charge of the Overseas Service at the Main 
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Office and who has had a wide experience in international banking, will be 
Manager of the Grand Street Office. 

The Guaranty Trust Company of New York now has four offices in New 
York City, the Main Office at 140 Broadway, the Fifth Avenue Office at 
Fifth Avenue and Forty-third Street, the Madison Avenue Office at Madison 
Avenue and Sixtieth Street, and the Grand Street Office. The Company 
also has branch offices in London, Liverpool, Paris, Havre, and Brussels. 
The Company’s capital and surplus total $50,000,000 and its resources ex- 
ceed $800,000,000. 


THE RIGHT START IN MAKING A WILL 


The Trust Company of the Continental and Commercial Banks, Chicago, 
has issued a booklet entitled “The First Step.” 

This booklet enables the testator to supply his attorney with the infor- 
mation necessary to draw a will. It saves time and trouble for both and 
makes an usually. arduous task a pleasant one. 

Copies of the booklet may be obtained on request to the Continental 
and Commercial Trust and Savings Bank, 208 South La Salle Street, Chi- 
cago, Illinois. 


PHILADELPHIA 


The Philadelphia National Bank, of Philadelphia, Pa., has issued and is 
distributing among manufacturers and others a folder, calling attention to 
the commercial and banking institutions of that city. The folder sets 
forth much that is interesting concerning the statistics of Philadelphia manu- 
factures. The material is arranged in such form as to make it available 
for an after dinner speech or an impromptu address. 

The folder reads, in part as follows: 

PHILADELPHIA—Your Philadelphia as well as mine—the third city 
in population in the United States, has in it many things about which you 
should know. 

Philadelphia is unquestionably the “World’s Greatest Workshop.” It holds 
undisputed first place in the value of its manufactures of woolen goods, 
carpets, textiles, locomotives, steel ships, leather, storage batteries, dental 
instruments, talkings machnes, hosery, street cars, saws and felt hats. 

Philadelphia holds undisputed second place in the production of worsted 
goods, sugar and molasses, fertilizers, foundry castings, petroleum products, 
chemicals, druggists’ preparations and machine shop products. 

Philadelphia makes enough yards of carpet in one year to encircle the 
globe—over 25,000 miles or 45,000,000 yards. 

More than one-half the people of the United States are riding in street 
cars made in Philadelphia. 

Each working day in the year Philadelphia hat factories will turn out 
enough hats to give a hat to each man and boy in a city of 50,000 popula- 
tion—nearly 5,000,000 hats made each year. 

Philadelphia manufacures more rugs and carpets than all of Great 
Britain and Ireland. 

Philadelphia is the textile capital of the world. 

Drugs, medicines, antitoxins and vaccines of Philadelphia origin have 
made possible the humanitaran work of the Red Cross on the battlefields 
of Europe. 
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Our city is the drug and chemical metropolis of America. 

Philadelphia leads the world in the manufacture of hardware and tools. 
A single plant makes annually more than 9,000,000 saws while another turns 
out the highest grade of axes used by lumbermen the world around. Pad- 
locks made in Philadelphia guard the treasures of mankind in every country 
of the world. 

There is a Philadelphia-made tool for every job of metal and wood boring 
and every form of rotating tool is manufactured in this city. Five genera- 
tions of competent mechanics have used augers made by the same Phila- 
delphia firm. Household hardware specialties are manufactured in greater 
quantity in Philadelphia than in any other city and this is the home of 
farm and garden tools. 

More than $25,000,000 worth of hardware is distributed annually through 
Philadelphia jobbers. 

Every two hours a steam locomotive is completed—ten made each 
working day. 

Philadelphia has the largest fresh water seaport on the Atlantic Coast 
The increase in the volume of exports in 1919 over 1918 was more than 
sixty-five million dollars and the increase in the value of imports for 1919 
over 1918 was nearly twenty-five millions. Vessels sailing from the port of 
Philadelphia in 1919 showed an increase of 115% over 1918 and of nearly 
700% over 1913. There are now about 1500 vessels sailing from this port 
each year. Truly, Philadelphia is a port of unlimited possibilities! 

One-quarter of the ships called into being by the War were constructed 
in the Philadelphia district. 

Philadelphia is justly proud of her financial institutions. The Amierican 
system of finance, which now plays such an important part in the develop- 
ment of every country in the world, had its inception in Philadelphia. 

With the exception of the Great World War, every war in which the 
United States has been engaged was financed in Philadelphia. 

Philadelphia is the home of the oldest bank on the Western Hemisphere 

Philadelphia is the home of the largest bank in the State of Pennsyl- 
vania. 

Through the Clearing House and Federal Reserve Bank in Philadelphia 
there passes annually billions of dollars—in 1919 the figures were approxi- 
mately thirty-seven billions. 

Philadelphia—the “World’s Greatest Work-shop,” where every need of 
the human race is supplied. Philadelphia—the nation’s first capital where 
was born the spirit of liberty, the Constitution of the United States, the 
American Flag and where first the Liberty Bell, the Nation’s most sacred 
relic, pealed forth its tidings to the world. Truly, Philadelphia is the 
center of the industrial and commercial activities of the world. 


THE LONDON JOINT CITY AND MIDLAND BANK 


London, England, makes the following observations on the overseas 
trade of the United Kingdom, in its monthly review for February: 

“The returns of our overseas trade for 1919 make a more pleasant 
showing than was generally believed to be possible a year ago. The ad- 
verse balance of trade has certainly shown very considerable diminution, 
partly owing to the high prices which overseas countries are paying for 
our goods, and partly to the progress that is being made by our industries 

‘in getting back to normal production. During the past year conditions 
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have been far from normal. Apart altogether from the effect of high 
prices, imports have been large in consequence of the necessity te obtain 
abundant quantities of raw materials to supply home and overseas needs. 
As to exports, the situation improved as the year progressed. More ma- 
terial, labour and machinery became available. Taking all things into 
consideration, the year 1920 opens well for our export trade, and if labour 
disputes can be avoided, and the people of this country realize how essen- 
tial it is for their future economic welfare that production should, as it 
can, be vastly increased, a marked decline should be seen in the adverse 
trade balance for 1920 as compared with 1919.” 


NATIONAL BANK OF COMMERCE APPOINTMENTS 


Richard W. Saunders has resigned as Cashier of the National Bank of 
Commerce in New York. Roy H. Passmore, assistant cashier, has been 
appointed by the Finance Committee of the Board of Directors to be Cash- 
ier. Mr. Passmore was formerly cashier of the National Bank of Cham- 
bersburg, Pennsylvania. He came to the National Bank of Commerce in 
New York as an assistant cashier in July, 1918. 

Walter E. Lovblad has been appointed an assistant cashier of the 
National Bank of Commerce in New York, it was announced by the bank 
on March 22. Mr. Lovblad is a native of Chicago. He has been with the 
bank since February 1, 1919, prior to which he was engaged in commercial 
banking in Chicago. 

Mr. Gurden Edwards was appointed manager of the Service Depart- 
ment. Mr. Edwards has been with the bank since July, 1918. He was 
formerly connected with The Associated Press. 

Mr. Edwards is a native of Oakland, California. He was graduated 
from the University of California with the Class of 1907. During the war 
he was assistant manager of the press bureau of the Liberty Loan Com- 
mittee of the second Federal Reserve District. 


THE LEAKAGE OF GOLD 


Discussing the present condition of the money market, the Mechanics 
& Metals National Bank of New York, in its March letter, refers to the 
effect of the export of gold: 

During the past two months gold has continued to leave the country at 
the extraordinary rate of 1919, when the net exports reached $292,000,000, 
the greatest for any year in our history. The nearest previous approach to 
it was the $165,000,000 of gold which went out in 1914. Before the abnormal 
war conditions, the greatest was $89,000,000 in 1909. 

What makes this outflow of gold of unusual importance is the great 
superstructure of credit raised upon it. Credit under the Federal Reserve 
System has not been strained to its legal maximum; but for every dollar 
of gold money in the country there now exists from eight to ten dollars 
in bank credit. If we take the lower of these figures, it means that to 
maintain even as great a ratio of gold to credits as we now have, we must 
wipe out eight dollars in credit for every dollar in gold which leaves the 
country. This means that, if as much gold were to leave the country this 
year as last—nearly $300,000,000—we would have to wipe out nearly 
$2,400,000,000 in credit. 

What makes this gold exodus more serious is the falling off in gold 
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production. The world’s output has been declining year by year, falling 
from $469,000,000 in 1915 to $385,000,000 in 1918. In the United States it 
has fallen from $101,000,000 in 1915 to $58,000,000 last year. What is fur- 
ther significant is that none of the new gold produced last year went into 
the currency. About $65,000,000 was used in this country in jewelry and 
other arts. 

That a country with a trade balance in its favor greater than ever be- 
fore shown by itself or by any other nation should be losing gold at a rate 
never before approached in its history is one of the strange economic para- 
doxes of the present day. An analysis of our foreign trade, however, re- 
moves any mystery. We are wont to say that we have a great favorable 
balance of trade with the rest of the world, and that is true when the rest 
of the world is treated as a unit, but when we think of the world in terms 
of its grand divisions, the fact stands out that our favorable balance of 
trade exists wholly with Europe. To Europe in 1919 we shipped $5,186,- 
000,000 of goods; from her we received only $751,000,000 worth. But to the 
rest of the world' aside from Europe, we sold $2,736,000,000 and bought 
$3,154,000,000 worth, leaving us an unfavorable balance of $418,000,000. 
With certain qualifications it may be said that while we stand ready to 
pay the difference to these countries in gold, and while they insist on gold 
in payment, Europe refuses to send us gold, and we have been willing to 
accept, up to the present, either long-term or short-term credits. 

The two most obvious “solutions” to occur is that we should either 
demand gold from European customers or place an embargo upon gold ex- 
ports. The first action would produce chaos in European currency and 
business and act as a boomerang upon ourselves. The second is a step 
which, if taken at all, should be taken enly as a last resort. It would be 
a retrograde move. It would be a war. measure at a time when we are 
trying to minimize Government control and return to the normal ways of 
peace. And it would cost us dearly in prestige. 

What is most important, aside from pulling a tight rein upon our 
credit expansion, is that we keep our sense of proporton and do not be- 
come unduly frightened about our outflow of gold. If exports of the metal 
were unprecedented during the last year, so were imports for the three 
years before that. As against the Treasury’s estimate of $1,816,000,000 
stock of gold money in the United States January 1, 1915, the amount on 
January 1, 1920 was $2,788,000,000. Above all, we do not want to take 
panicky action and then have the flow of gold suddenly reversed through 
natural causes, just as it was between 1914 and 1915, when many persons 
were suggesting that we put an arbitrary stop to the export of the metal. 
In the crisis of 1914, when the leading nations of Europe instituted mora- 
toria and drew on us heavily for gold, we met the drain; and our bankers 
have never had cause to regret their courage in meeting it. 

Not only Russia, Austria, and Germany, but France, Italy and Great 
Britain have abandoned the gold basis. The next few years will be years 
of test for our currency system, years of test for the sound judgment and 
balance and courage of our financial leaders, years of test of our ability 
to stand as international bankers. If we can maintain the gold standard 
through this period, if we can stand like oak while fellow nations are 
bending like reeds before the gale, we shall immeasurably strengthen our 
prestige. Our courage may even prove the deciding factor in consolidating 
our position as the financial center of the world. 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks reported 
to the New York Clearing House for the week ending March 29, 1919 and April 3, 1920: 


Members of Federal 
Reserve Bank 


Bank of New York N. B. A.. 


Bank of the Manhattan Co.. 
Mechanics’ & Metals Nat. Bk. 


National City Bank 


Chemical National Bank...... 
Atlantic National Bank....... 
Nat. Butchers & Drovers Bk... 
American Exchange Nat. Bk... 


Second National Bank 
First National Bank 


N. Y. County Nat. Bank 


Chase National Bank 
Fifth Avenue Bank 
Commercial 


Garfield National Bank 
Fifth National Bank 
Seaboard National Bank 
Liberty National Bank 
Coal & Iron Nat. Bank 


Union Exchange Nat. Bank.... 
Nassau Nat. Bk., Brooklyn... . 


Columbia Bank 


e Banks 
Not Members of Federal 
Reserve 


Greenwich Bank 
Bowery Bank 
N. a oa Exchange Bk. . 


Loansand Loansand Le 


Discounts 
Average 
1919 


49,282,000 
66,252,000 
158,923,000 
31,868,000 


$94,255,000 
87,925,000 
16,444,000 
3,529,000 
115,527,000 


395,988,000 
16,050,000 
104,396,000 
124,223,000 
39,596,000 


55,415,000 
122,026,000 
37,949,000 


343,100,000 
20,307,000 
7,486,000 
7,996,000 
16,172,000 


13,101,000 

7,024,000 
50,800,000 
87,393,000 
19,144,000 


15,382,000 
15,532,000 


16,765,000 


24,195,000 


Discounts 
Average 
1920 


54,443,000 
130,053,000 
163,925,000 

33,925,000 


579,636,000 
107,551,000 
21,345,000 
6,044,000 
131,766,000 


352,168,000 
28,420,000 
124,197,000 
135,071,000 
57,804,000 


30,840,000 
143,643,000 
38,419,000 
210,385,000 
11,881,000 


23,658,000 
263,261,000 
136,696,000 

14,979,000 

8,235,000 


394,665,000 
19,654,000 
9,221,000 
9,233,000 
19,179,000 


15,069,000 
16,640,000 
49,868,000 
91,712,000 
231,73,000 


25,922,000 
17,499,000 
23,226,000 


18,920,000 

5,675,000 
26,808,000 
66,156,000 


Net 
eposits 
Average 
1919 


33,716,000 
59,445,000 
164,136,000 
26,012,000 


705,976,000 
63,342,000 
14,551,000 

3,326,000 
97,628,000 


278,595,000 
16,475,000 
93,942,000 

116,263,000 
33,908,000 


25,638,000 
126,227,000 
23,938,000 
163,861,000 
6,571,000 


16,165,000 
155,869,000 
110,713,000 

12,534,000 

5,229,000 


286,640,000 
17,986,000 
6,778,000 
7,858,000 
15,304,000 


11,668,000 

7,832,000 
43,146,000 
53,710,000 
11,751,000 


15,050,000 
11,074,000 


16,830,000 

5,534,000 
25,561,000 
43,005,000 


Legal Net 
Deposits 
Average 

1920 


40,956,000 
107,204,000 
141,221,000 

27,289,000 


667,327,000 
73,905,000 
17,800,000 

3,927,000 

102,321,000 


282,969,000 
24,724,000 
116,125,000 
141,121,000 
39,119,000 


33,431,000 
155,288,000 
30,220,000 
169,323,000 
11,747,000 


19,362,000 
183,137,000 
123,699,000 

13,476,000 

6,994,000 


334,409,000 
19,742,000 
8,205,000 
9,150,000 
19,485,000 


14,183,000 
13,685,000 
47,773,000 
76,993,000 
14,577,000 


19,127,000 
13,745,000 
20,284,000 





